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IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

Thomas S. Nowell, Willis E. Nowell, \

NowELL Mining & Milling Co., a

corporation, and the Alaska Nowell
Gold Mining Co., a corporation,

Appellants,

vs.

J. C. McBride, as Receiver of the Ber-
NERS Bay Mining & Milling Co.,

Appellee,
j

No. 1436.

Upon Appeal from the United States District Court for

the District of Alaska, Division Number One.

BRIEF FOR APPELLANTS.

STATEMENT OF THE CASE.

This is a suit for the specific performance of a con-

tract, to convey three lode mining claims alleged to

have been made by and between Thomas S. Nowell,

for himself and as attorney-in-fact for Willis E. Nowell,

and the Bemers Bay Mining & Milling Co., a corpora-

tion, on the 24th day of June, 1896. The suit was

begun on the i8th day of January, 1906. The allega-

tions of the complaint are in substance as follows:



December 15, 1897, a suit was instituted by

Decker Bros, as plaintiffs against the Bemers Bay-

Mining & Milling Co. et al., in the District Court for

Alaska, and a receiver, E. F. Cassel, appointed, on the

ground of the insolvency of defendants. On Febru-

arv 12, 1898, Cassel resigned, and F. D. Nowell, one

of the plaintiffs, was appointed as his successor, and

has ever since acted as such receiver. On January 3,

1906, W. B. Hoggatt was appointed and qualified as

co-receiver with F. D. Nowell, and on same day plain-

tiffs were given leave to bring this suit. (Tr. 4, 5, 6.)

The Bemers Bay Mining & Milling Co. was organ-

ized under the laws of the state of Maine in the year

1892, with a capital stock of one million dollars.

Thomas S. Nowell became its first president and has

ever since been, and is now its president. The com-

pany became the owner of a number of mining claims,

which are named in the complaint, situated in the

Berners Bay Mining District, Alaska, and began a

mining business. On the 14th day of November,

1892, the company issued $200,000 of bonds, secured

by a mortgage upon all its mining property, to the

International Trust Co. as tinistee. (Tr. 7, 8, 9, 10.)

It was further alleged that during all the times in

the complaint mentioned Thomas S. and Willis E.

Nowell resided in Alaska, were familiar with the prop-

erties of the company and operated and controlled it.

That while so conducting said company, the said

Thomas S. and Willis E. Nowell acquired by purchase

and location fifteen other undeveloped lode mining

claims, situated adjoining and in the immediate vicin-

ity of the properties of the Bemers Bay Co. Among



these fifteen claims were the three known as the North-

em Light, or Johnson, Northern Light No. i, and

Northern Light No. 2, known as the Johnson Group,

and which are the subject matter of this suit. (Tr.

10, 11, 12.)

It was further alleged: {Tr. 13 ei seq.)

XL

"That on or about the month of June, 1896,

the said defendant, Thomas S. Nowell, on behalf

of himself and the defendant, Willis E. Nowell,

represented to the stockholders, creditors and per-

sons interested in the successs of The Bemers Bay
Mining and Milling Company, the advantages to

that corporation of the acquisition and purchase

of those certain adjoining and adjacent properties,

then owned by them, situated, some adjoining
• and some immediately in the vicinity of the

properties of said corporation, then being worked
and developed by said corporation last aforesaid,

at Bemers Bay, Alaska, as afroesaid. That the

said defendant, as aforesaid, represented to said

stockholders, residing at Boston and vicinity who
were without any personal knowledge of the phys-

ical situation and condition of said property, what
advantages would accrue to said corporation. The
Bemers Bay Mining and Milling Company, by the

acquisition of those certain fifteen mining claims

and properties then owned by them and, particu-

larly, three certain claims known as the Johnson
Group, then known to be of great value, and the

twelve other claims immediately in connection

with the said Johnson Group and the Bemers
Bay properties, then owned by said corporation;

and, also, the advantages of increasing the capital

stock of said corportion for the purpose of pur-

chasing said additional mining claims and proper-

ties and incurring additional indebtedness for the

prosecution, development and advantage of said

enterprise. That said defendant, Thomas S. Now-



ell, on behalf cf himself and his said son, the

defendant, Willis E. Nowell, then and there rep-

resented that they owned and would sell and
convey to said corporation. The Bemers Bay
Mining and Milling Company, fifteen mining
claims, including the Johnson Group, then owned
by them as aforesaid, for and in consideration of

the issue to them of the simi of One and One-half

Millions ($1,500,000.00) Dollars of capital stock

of said corporation and proposed that an addi-

tional bonded indebtedness in the sum of Three
Hundred Thousand ($300,000) Dollars, be in-

curred b^v said corporation. The Bemers Bay Min-
ing and Milling Company, that the proceeds

arising therefrom might be used as a working
capital to develop said properties.

XII.

That, in pursuance of said offer, it was agreed
that a special meeting of the stockholders of The
Bemers Bay P^Iining and Milling Company should
be called to acquire said property upon the said

terms proposed. That prior to the twenty-fourth
day of June, 1896, the said defendant, Thomas S.

Nowell, caused a notice of Stockholders' Meeting
of The Bemers Bay Mining and Milling Company
to be given wherein and whereby it was proposed
to sell to said corporation the following fifteen

mining claims, to-wit: Northern Light Extension
Number One or Emma; Northern Light or John-
son; Portsmouth, Seward Extension, Columbian
East Extension, Bear Extension, Savage Exten-
sion, Lucky Boy, Columbian West Extension, Sel-

kirk, Rustler, i\laska Maid, Acropolis, Northern
Star, Northern Light Num.ber Two; and that in

the said notice of Stockholders' Meeting, it was
proposed to increase the capital stock of the said

The Bemers Bay Mining and Milling Company,
from. One Million ($1,000,000.00) Dollars to Two
Million, Five Hundred Thousand ($2,500,000.00)

Dollars, for the purpose of acquiring said proper-

ties; and, also, to increase the bonded indebted-



ness of said company from Two Hundred
Thousand ($200,000.00) Dollars to Five Hundred
Thousand ($500,000.00) Dollars. That the said

notice of meeting was signed by the said defend-

ant, Thomas S. Nowell, as president, and, in ptir-

suance thereto and on the twenty-fourth day of

June, 1896, a meeting of the stockholders of The
Berners Bay Mining and Milling Company was
held at Number 30 Exchange Street in the City of

Portland, State of Maine, at which meeting it was
voted to increase the capital stock of said cor-

poration from One Million ($1,000,000.00) Dol-

lars to Two Million, Five Hundred Thousand
($2,500,000.00) Dollars, and all of the proposed
increase of capital stock, to-wit: One Million, Five

Hundred Thousand ($1,500,000.00) Dollars; was
voted to be delivered to the said defendants,

Thomas S. Nowell and Willis E. Nowell, to-wit:

Five Hundred Thousand ($500,000.00) Dollars

thereof to the defandant, Thomas S. Nowell, and
One Million ($1,000,000.00) Dollars thereof to the

defendant, Willis E. Nowell.

xni.

That, thereafter. The Berners "Bay Mining

and Milling Company paid to said defendants,

Thomias S. Nowell and Willis E. Nowell, the full

consideration and purchase price for said fifteen

.mining claims, as hereinabove in Paragraph XH
hereof alleged, and said company issued to the

said defendant, Thomas S. Nowell, Five Thou-
sand (5,000) shares of the capital stock of said

corporation at One Hundred ($100.00) Dollars

per share, and, to the said defendant, Willis E.

Nowell, Ten Thousand (10,000) shares of the

capital stock of the said corporation at One Hun-
dred ($100.00) Dollars per share. That these

plaintiffs aver the fact to be, that the true intent

and meaning of the proceedings at the stock-

holders' meeting was to sell to the said The Ber-

ners Bay Mining and MiUing Company, in

connection with said other claims, the said North-



em Light, Northern Light Number One, and
Northern Light Number Two lode mining claims,

constituting the Johnson Group; and your peti-

tioners further allege that the said three claims

then constituted and do now constitute the prin-

cipal value of the fifteen claims so offered for sale

pursuant to the aforesaid notice of meeting.

XIV.

These plaintiffs are informed and believe and,

upon such information and belief, aver the truth

to be, that after the date of said stockholders'

meeting and after said sale of said fifteen mining
claims to said corporation, as aforesaid, by the

insertion in an offer of sale recorded in the

minutes of the said stockholders' meeting of the
words 'last twelve,' the true intent and meaning
of said transaction was wrongfully and fraudu-

lently changed and altered. That during the

times of the acts herein complained of, the books
of said corporation, including the record books
and records, papers and proceedings of said cor-

poration, were in the custody and control of the

said defendant, Thomas S. Nowell, and the said

Assistant Treasurer and Assistant Clerk of said

corporation, the said Arthur L. Nowell, deceased,

at the general offices of said corporation, situated

in Boston, Massachusetts, where the eastern busi-

ness and financial transactions of said corporation
were conducted , that, thereafter, and pursuant to

a scheriie and conspiracy on the part of the said

defendants, Thomas S. Nowell and Willis E.

Nowell, to defraud the said The Bemers Bay Min-
ing and Milling Company and its creditors and
stockholders, the said Thomas S. Nowell and
Willis E. Nowell, failed, neglected and refused to

convey to the said corporation. The Bemers Bay
Mining and Milling Company, the said three

claims, known as the Johnson Group, to-wit:

Northern Light or Johnson, Northern Light Ex-
tension Number One or Emma, and Northern
Light Extension Number Two.



XV.
That, since the twenty-fourth day of June,

1896, said defendants, Thomas S. Nowell, Willis

E. Nowell and Nowell Mining and Milling Com-
pany, have held the legal title in and to said three

lode mining claims, above described, in trust for

the use and benefit of the said The Bemers Bay
Mining and Milling Company, its stockholders

and creditors."

It was further alleged that some time prior to the

25th day of May, 1900, Thomas S. and Willis E.

Nowell, in pursuance of a conspiracy to defraud the

Bemers Bay Company out of said Johnson Group of

claims, organized the corporation known as the Nowell

Mining & Milling Co. and which they owned and con-

trolled, and some time prior to December 10, 1902,

conveyed to it the said Johnson Group; but that said

conveyance was without consideration and with full

notice of the rights of the Bemers Bay Company.

It was further alleged that Thomas S. and Willis E.

Nowell, pursuant to the alleged conspiracy, caused

said Nowell Mining & Milling Co. to apply for and

obtain a United States patent to the said Johnson

Group, which was issued December 10, 1902, to the

Nowell Mining & Milling Co., but was obtained with

full notice and knowledge of the rights of the Berners

Bay Company. It was further alleged that the

Alaska Nowell Gold Mining Co. is a corporation or-

ganized under the laws of the District of Alaska, and

asserts some claim or interest in the Johnson Group,

but whatever claim or interest it has is subject and

subordinate to the rights of the Bemers Bay Co.

(7>. 18, 19, 20, 22, 23.) The prayer of the complaint

is as follows: {Tr. 23, 24.)



"Wherefore, plaintiffs pray that this Court
decree

:

1. That those three certain mining claims, as

in allegation XVII of this complaint more par-

ticularly bounded and described, known as the

Johnson Group, called and named the Northern
Light or Johnson, Northern Light Extension Num-
ber One or Emma, and Northern Light Extension
Number Two ; were sold by the defendants, Thomas
S. Nowell and Willis E. Nowell, to The Berners
Bay Mining and Milling Company, a corporation,

in the month of June, 1896, and that said cor-

poration paid to said defendants the full and
agreed consideration and purchase price therefor.

2. That said three mining claims were trans-

ferred to the Nowell Mining and Milling Company,
one of the defendants herein, by said defendants,

Thomas S. Nowell and Willis E. Nowell, with full

knowledge and notice of the rights of said The
Berners Bay Mining and Milling Company, a
corporation, in and to said property.

3. That defendant, Nowell Mining and Milling

Company, a corporation, holds said three mining
claims under a patent from the United States of

America, dated December 10, 1902, in trust for

the use and benefit of said The Berners Bay Min-
ing and Milling Company.

4. That defendant, Nowell Mining and Milling

Company, a corporation, do convey to the said

The Berners Bay Mining and Milling Company, a

corporation, the record title to said three mining
claims within such time as this Court shall direct

or, failing to do so, that a Master, appointed by
this Court in that behalf, do make such con-

veyance and that such conveyance, when made,
be delivered to these plaintiffs as Receivers of the

property and rights of the said The Berners Bay
Mining and Milling Company, for the benefit of

said corporation, its creditors and stockholders

and that these plaintiffs enter into possession and
take into their custody and control, said three

mining claims, the Northern Light or Johnson,



Northern Light Extension Number One or Emma,
and Northern Light Extension Number Two; to

be held by them as such Receivers in Cause

603, now pending in this Court, for the benefit

of said corporation, The Bemers Bay Mining

and MilHng Company, its creditors and stock-

holders, subject to the orders of this Court.

5. And for such other, further, different, gen-

eral relief as the nature of the case and the prin-

ciples of equity require and for costs of this

action."

The defendants answered denying all the material

allegations of the complaint, and plead affirmatively

as follows: {Tr. 35, 36).

"That the three Lode Mining Claims mentioned
and described in the complaint as the Johnson
or Northern Light, the Northern Light Extension

No. I or Emma, and the Northern Light Exten-
sion No. 2, hereinafter called the 'Johnson Group,'

were contracted to be purchased by the defend-

ant, Willis E. Nowell, from the original locators

thereof, viz. Richard Johnson and David R. Price

on or about the 4th day of November, 1895, for

the sum of $25,000 cash. That said Willis E.

Nowell thereafter, in the year 1898, completed the

payment of said $25,000 and thereupon obtained

a conveyance of said claims. That the said Willis

E. Nowell, from and after the year 1898, held, owned
and possessed said claims, and expended large

sums of money in opening, prospecting and devel-

oping the same until on or about November loth,

1899, when for a valuable consideration to him in

hand paid, he sold and conveyed said claims to

the defendant, the Nowell Mining and Milling Com-
pany, a Corporation. That said Nowell Mining

and^ Milling Company from and after said con-

vcA'ance, owned, held and possessed said claims,

performing the annual assessment work thereon



and expending in that behalf large sums of money,
until the year 1902, when it made application to

the U.S. Government for patent to said claims,

and duly proved its title and ownership, the
requisite amount of improvements thereon, and
thereupon made entry, paid the government the
purchase money required by law and received a
patent thereto.

That aftervv^ards for a valuable consideration

the said Nowell Mining and Milling Company sold

and conveyed the said claims to the defendant,

the Alaska Nowell Gold Mining Company, which
is now the legal and equitable owner thereof in

fee simple.

II.

That at all the times hereinbefore mentioned,
the Bemers Bay Mining & Milling Co. and all its

officers and stockholders were fully informed and
had full notice of the ownership of said Johnson
Group and of all the steps taken and expendi-
tures made by the holders and owners thereof;

and neither the said Bemers Bay Mining & Milling

Co. nor any officer, agent or stockholder thereof

has ever at any time suggested or claimed that
said Bemers Bay Mining & Milling Co. had ac-

quired or claimed the title to said Johnson Group,
or any interest therein. That such knowledge
and recognition has been constant for a period of

over nine years, and during said time said John-
son Group has been acquired by the defendant,
the Alaska Nowell Gold Mining Co. from the
patentee of said Johnson Group without any
knowledge or notice of any adverse claim thereto,

and many innocent persons not parties to this

suit, have acquired the stock of said last named
defendant, in full reliance upon its ownership of

said Johnson Group, which alone gave value to

said stock."

To this answer plaintiffs replied, admitting the

allegations of the purchase of the Johnson Group by

10



Willis E. Nowell from Price and Johnson, the con-

veyance by Willis Nowell to the Nowell Mining &
Milling Co. and the issuance of the United States

patent to the latter, and denied all other allegations

of the answer. {Tr. 39 c^ seq.)

On March 31, 1906, Henry Endicott presented his

petition of intervention, and asked leave to intervene.

Over objections of defendants leave was thereafter, on

April 26, 1906, granted. The petition of intervention

is in substance as follows:

"That at all the times herein mentioned your
petitioner was and now is, a stockholder of the

Bemers Bay Mining & Milling Company."
{Tr. 46.)

Then follows in paragraphs II to IX inclusive

the same allegations as the complaint as to the suit

of Decker Bros. vs. Bemers Bay Mining & Milling

Co. et al., the appointment of the receivers, the organ-

ization of the company, its insolvency, control by the

Nowells, its ownership of the mining claims, contiguous

to the properties in controversy^ the issuance of bonds,

etc. (Tr. 46-54-)

The petition then alleges in paragraphs X, XI,

and XII as follows: (Tr. 54 et seq.)

X.

"That, on or about the third day of June, 1896,

the said defendant, Thomas S. Nowell, presented

a proposition in writing to your petitioner wherein
and whereby he, the said Thomas S. Nowell,

stated that the holders of forty-six of the first

mortgage bonds of the Bemers Bay Mining &
Milling Company were desirous of disposing of

their said bonds, and also the holders of two hun-

11



dred and ninety-two shares of the capital stock
of the said Berners Bay Mining & MiUing Com-
pany, of the par value of one hundred dollars

each, were desirous of disposing of the same; that
the par value of the bonds and stock was
$75,200.00, and accrued interest on said bonds
at the date was $1,878.33, aggregating the sum
of $77,078.33; and he the said Thomas S. Nowell
further stated that the said bonds and stock

could be purchased at that time for the sum of

$47,948.35; said defendant Thomas S. Nowell
further stated that the holders of said forty-six

bonds were not willing to extend the time for the

payment of said bonds and were insisting upon
a foreclosure of the mortgage given to secure said

bonds; said defendant Thomas S. Nowell further

stated that if your petitioner could raise $27,948.35,
he, the said Thomas S. Nowell, could raise the

other $20,000.00 for the purchase of the bonds
and stock as aforesaid; and he, the said Thomas S.

Nowell, further stated to your petitioner that he
was desirous of increasing the capital stock of

the Berners Bay Mining & Milling Company to

$2,500,000.00 and to increase the bonded in-

debtedness of said company to $500,000.00, and
to set aside $500,000.00 of said increase of said

capital stock to be used, so far as it would be
found necessary, for the purpose of aiding in the

disposal and sale of the additional $300,000.00 in

bonds, which he, the said Thomas S. Nowell,

desired to be issued; that the balance of said

increase of capital stock was to be paid over to

the said Thomas S. Nowell or any one whom he
might name ; said Thomas S. Nowell further stated

that in consideration of your petitioner raising

this said sum of $27,948.35 for the purpose of

purchasing said forty-six bonds and said two
hundred and ninety-two shares of the capital

stock of said company and in consideration of the

increase of the capital stock of the said Berners
Bay Mining & Milling Company and the increase

of its bonded indebtedness, as above stated, he,

12



the said Thomas S. Nowell, would turn over to

the said Bemers Bay Mining & Milling Company
what are known as the Northern Light or John-
son Lode Mining Claim, the Northern Light Ex-
tension No. I or Emma Lode Mining Claim and
the Northern Light Extension No. 2, comprising

the Johnson Group; which said mines are located

in the Bemers Bay Mining District, District of

Alaska; which said Thomas S. Nowell represented

to be of great value; said Thomas S. Nowell
further agreed to convey, or cause to be con-

veyed, twelve other lode mining claims, situated

in said Bemers Bay Mining District, District of

Alaska, more particularly described as follows,

to-wit: Portsmouth, Sew^ard Extension, Colum-
bian East Extension, Bear Extension, Savage
Extension, Lucky Boy, Columbian West Exten-
sion, Selkirk, Rustler, Alaska Maid, Acropolis

and Northern Star; w^hich he stated could be
worked successfully in connection with said John-
son Group and the mines then owned by the said

Bemers Bay Mining & Milling Company; and said

Thomas S. Nowell represented said Johnson Group
of mines to be more valuable than the holdings of

the Bemers Bay Mining & Milling Company at

that time, and the said Thomas S. Nowell did not

pretend that other said twelve claims, hereinbefore

named, were of any great value; that your peti-

tioner relying on said representations of said

Thomas S. Nowell and believing the same to be
true, and believing that said Thomas S. Nowell
intended to convey or cause to be conveyed said

Johnson Group of mines to the Bemers Bay Min-

ing & Milling Company, and, relying upon said

representations by said Thomas S. Nowell that he

would cause said Johnson Group to be so con-

veyed to the said Bemers Bay Mining & Milling

Company, purchased eight of said forty-six bonds
for himself and induced and persuaded William

Endicott, Aaron Hobart, George Thatcher, Chas.

H. Sawyer and Wallace Hackett to purchase

thirty-three of said bonds; that the number of

13



bonds so purchased by said last named parties

and yotir petitioner aggregated forty-one ; and one
Gu}^ Lampkin purchased the remaining five ot

said bonds; that 3^our petitioner and all of said

parties purchased at said time said two hundred
and ninety-two shares of the capital stock of said

Bemers Ba}^ Mining & IMilling Company, and, on
or about June 15th, 1896, paid for said bonds and
said stock the sum of $47,948.35, each person
pa}'ing his pro rata share therefor in accordance
with the number of said bonds so purchased ; that

your petitioner w^as induced to purchase said

bonds and said stock b}" reason of the representa-

tions of the said Thomas S. Nowell that he would
conve}' or cause to be conve3'ed to the said Ber-

ners Bay Mining & Milling Company the said

Johnson Group of mines, together with said other

twelve claims; that in pursuance of said offer by
said Thomas S. Now^ell to convey or cause to be
conveyed to the Bemers Bay Mining & Milling

Company the said Johnson Group of mines,

together with said other twelve mining claims,

hereinbefore described, and in pursuance of said

plan and proposition of said Thomas S. Nowell to

increase the capital stock of said corporation from
one million dollars to two and one-half million

dollars and the bonded indebtedness from
$200,000.00 to $500,000.00, he, the said Thomas
S. Nowell, caused a notice of a stockholders' meet-
ing of the Bemers Bay Mining & Milling Company
to be given, wherein and whereby it w^as proposed
to sell to said corporation the following described
mining claims, to-wit: Northern Extension No. i

or Emma, Northern Light or Johnson, Ports-

mouth, Seward Extension, Columbian East Exten-
sion, Bear Extension, Savage Extension, Lucky
Boy, Columbian West Extension, Selkirk, Rustler,

Alaska Maid, Acropolis, North Star and Northern
Light No. 2 ; and that in the said notice of stock-

holders' meeting, it was proposed to increase the
capital stock of the said Bemers Bay Mining &
Milling Company from Si, 000, 000. 00 to 82,500,-

14



ooo.oo for the purpose of acquiring said proper-

ties and also to increase the bonded indebtedness
of said company from $200,000.00 to $500,000.00;
that the said notice of said meeting was signed

by the said Thomas S. Nowell as president, and,

in pursuance thereto and on the 24th day of June,

1896, a meeting of the stockholders of the Berners
Bay Mining & Milling Company was held at No.

30 Exchange Street in the City of Portland, State

of Maine; at which meeting it was voted to

increase the capital stock of said corporation from
one million to two and one-half million dollars,

and all of the proposed increase of capital stock,

to-wit: $1,500,000.00 was voted to be delivered

to the said defendants Thomas S. Nowell and
Willis E. Nowell, to-wit: $500,000.00 thereof to

the defendant Thomas S. Nowell and one million

dollars thereof to the defendant Willis E. Nowell;

that your petitioner was not present at said

stockholders' meeting of the 24th day of June,

1896, as he had prior to that date delivered his

proxy to the said Thomas S. Nowell, which said

proxy was so delivered to the said Thomas S.

Nowell with the understanding between the said

Thomas S. Nowell and your petitioner that all of

said fifteen claims, including the Johnson Group
of mines, w^ere to be conveyed or caused to be con-

veyed to the said Berners Bay Mining & Milling

Company by said Thomas S. Nowell, and that the

capital stock of said company should be increased

from one million to two and one-half million

dollars and the bonded indebtedness be increased

from $200,000.00 to $500,000.00; that yoiir peti-

tioner would not have delivered his proxy to the

said Thomas S. Nowell to be voted at said meeting
of stockholders of said Berners Bay Mining & Mill-

ing Company had he not relied upon said Thomas
S. Nowell 's promise to convey or cause to be con-

veyed said fifteen mining claims to the said Ber-

ners Bay Mining & Milling Company and that

your petitioner would not have purchased any of

said forty-six bonds or induced any of his friends

15



to purchase any of said bonds had he not relied

upon said defendant's, Thomas S. Nowell's, promise
to him to convey or cause to be conveyed said

fifteen mining claims to said Berners Bay Mining
& Milling Company, as aforesaid.

XI.

That thereafter the said Berners Bay Mining &
Milling Company paid to the said defendants
Thomas S. Nowell and Willis E. Nowell the full

consideration and purchase price for said fifteen

mining claims, as hereinbefore alleged, and said

company caused to be issued to the said Thomas
S. Nowell 5,000 shares of the capital stock of the

said corporation of the par value of $100.00 per

share and to the said defendant, Willis E. Nowell,

10,000 shares of the capital stock of said cor-

poration of the par value of $100.00 per share;

that your petitioner believes and avers the fact

to be that the true intent and meaning of the
proceedings at the said meeting of stockholders

of June 24, 1896, was to sell to the said Berners
Bay Mining & Milling Company, in connection
with said other twelve claims, said Northern
Light No. I, Northern Light and Northern Light
No. 2, constituting the Johnson Group; and your
petitioner further alleges that the said three claims

then constituted and do now constitute the prin-

cipal value of the fifteen claims so offered for

sale pursuant to the said notice of said meeting
and so offered to your petitioner as an induce-

ment to cause 3'our petitioner and his friends to

purchase said forty-one bonds and two hundred
and ninety-two shares.

XIL

That your petitioner is informed and believes

and upon such information and belief avers the
truth to be that after date of said stockholders'

meeting and after said sale of said fifteen mining
claims, as aforesaid, by the insertion in an offer
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of sale recorded in the minutes of the stock-

holders' meeting of the words 'last twelve' the

true intent and meaning of said transaction

was wrongfully and fraudulently altered; that

during the time of the acts herein complained of,

the books of said corporation, including the record

books and records, papers and proceedings of said

corporation were in the custody and control of

the said defendant Thomas S. Nowell and the

Assistant Treasurer and Assistant Clerk of said

corporation, the said Arthur L. Nowell, deceased,

at the general office of said corporation, situated

at Boston, Massachusetts, where the eastern busi-

ness and financial transactions of said corporation

were conducted; that thereafter and in pursuance
of a scheme and conspiracy on the part of the

said defendants Thomas S. Nowell and Willis E.

Nowell to defraud the said Bemers Bay Mining
& Milling Company and its creditors, the said

Thomas vS. Nowell' and Willis E. Nowell failed,

neglected and refused to convey to the said cor-

poration the Bemers Bay Mining & Milling Com-
pany the said three claims known as the Johnson
Group, to-wit: Northern Light or Johnson, North-
em Light Extension No. i or Emma and Northern
Light Extension No. 2 ; that 3!^our petitioner be-

lieved that said Johnson Group of mines had been
conveyed to the said Bemers Bay Mining & Mill-

ing Company at said meeting of stockholders on
the 24th day of June, 1896, and did not learn

until long afterwards that said Johnson Group of

mines had not been conveyed b}^ said Thomas S.

Nowell to the said corporation. The Bemers Bay
Mining & Milling Company."

The balance of the petition of intervention and

the prayer are identical with the complaint. (Tr.

62-68.)

The court having denied and overruled defend-

ants' objections to the petition of intervention (Tr.

70, 71), defendants answer the same as follows:
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They denied that they acquired the properties in

controversy during the period of the organization of

the Bemers Bay Mining & Milling Co. and prior to

the month of June, 1896. {Tr. 72.)

All the other allegations of the petition down to

paragraph 10 thereof were admitted.

The balance of the defensive answer {Tr. 73 et

seq.) was as follows:

2.

"Referring to paragraph ten (10) of said peti-

tion, these defendants admit that Thomas S.

Nowell presented a proposition to the said Henry
Endicott, substantially as alleged, but he denies

that the same was ever accepted as offered; and
they further deny that either the defendant Willis

E. Nowell or Thomas S. Nowell were at that time
owners of the Johnson Group or had power to

sell and convey the same, and he further alleges

that said proposition was merely in the nature of

a negotiation of and concerning a proposition

thereafter to be submitted to the Berners Bay
Mining & Milling Company; defendant further

denies that the intervener persuaded William
Endicott, Aaron Hobart, George Thatcher, Charles

H. Sawyer and Wallace Hackett to purchase
thirty-three {^^) or any number of the bonds
mentioned and he denies all and singular the

further and remaining allegations in said para-

graph contained.

: 3-

Referring to the nth paragraph of said petition,

defendants deny that the consideration for the

stock therein mentioned was the said fifteen (15)
mining claims therein referred to, but state the

truth and fact to be the consideration for said

stock was twelve (12) certain mining claims which
did not include the property in controversy in this
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suit and which said twelve (12) claims were offered

to and accepted by the Bemers Bay Mining &
Milling Company in consideration of said stock on
the 24th day of June 1896.

Referring to the 12th, 13th, 14th, 15th, and
1 6th paragraphs of said petition defendants deny
all and singular the allegations therein contained,

except that they admit that the Alaska Nowell
Gold Mining Co. is asserting and claiming to be
the owner in fee simple of the said Johnson Group
of claims."

The same affirmative defense was then interposed

as to the complaint of the plaintiffs. {Tr. 74, 75, 76.)

Intervener replied to this answer {Tr. 78, 79, 80),

as follows:

"Referring to paragraph i of the further and
affirmative defense to said intervention in said

answer contained, and referring particularly to

that portion of said paragraph, reading as follows:

'That the defendant Willis E. Nowell on or

about the 4th day of November, 1895, entered

into a contract to purchase the property in con-

troversy herein from Richard Johnson and David
R. Price, the original locators thereof. That said

property was at said time unpatented, undevel-

oped mining claims. That the contract price

agreed to be paid for the same was $25,000. That
thereafter in the year 1898, the said Willis E.

Nowell completed the payment for said property

and received from the said vendors a conveyance
of the same and thereafter held, owned and
possessed said claims and expended large sums of

moneys in opening, prospecting and developing

the same until on or about November 10, 1899.'

This intervener has not sufficient information

upon which to form a belief as to the truth or
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verity of the allegations therein contained and
therefore denies each and every one thereof.

This intervener admits that on or about No-
vember lo. 1899, Willis E. Nowell conveyed or

pretended to convey the said miining claims to

the defendant Nowell Mining & Milling Company,
a corporation.

This intervener admits that thereafter said

Nowell Mining & Milling Company held and pos-

sessed said claims, and this intervener admits that

in the year 1902 the Nowell Mining & Milling

Company made application to the United States

Government and that a patent was issued to it

for said mining claims : and this intervener admits
that afterwards the Nowell Mining & Milling Com-
pany conveyed or pretended to convey said claims

to the defendant Alaska Nowell Gold Mining Com-
pany; and this intervener admits that the Nowell
Mining & Milling Company has received a patent
for said claims from the United States and that

no adverse claim was filed in said patent applica-

cation in behalf of the Bemers Bay Mining &
Milling Company or any other person, and denies

each and every other allegation in said affirmative

defense contained."

The case was tried without a jury and it resulted

in findings of fact and conclusions of law in favor of

complainant company and intervener and a decree for

specific performance and a conveyance by defendants

to plaintiff company.

Between the date of the trial and the rendering of

the decision, Frederick D. Nowell was removed upon

grounds which did not involve his honesty but for the

reason that Nowell family interests were actively

concerned and engaged in the rehabilitation of the

company. W. B. Hoggatt resigned and J. C. McBride

was appointed sole receiver, his appointment being

satisfactory' to all interests concerned as well as to

20



the Court, and the decree was entered in his favor.

From this decree the defendants have appealed and

assigned the following errors :

ASSIGNMENT OF ERRORS.

Now comes the above named defendants and

assign the following errors committed by the Court

during the trial and on the rendition of the decree

herein, upon which they will rely upon their appeal

herein in the Appellate Court:

I.

There is error in the findings of fact and decree

herein because the same are not supported by the

plaintiffs' complaint in that there is no such contract

set out in said complaint between Thomas S. Nowell,

as the attorney in fact for Willis E. Nowell, and the

Bemers Bay Mining & Milling Co., for the sale and

conveyance of the properties in controversy herem

as is found by the Court and specifically enforced in

said decree.

II.

The Court erred in the order of April 26, 1900,

permitting Henry Endicott to intervene herein; for

the reason that said petition of intervention failed to

show facts authorizing any such intervention or enti-

tling the said Henry Endicott to be made party to this

suit.

III.

There is an error in the findings of fact and the

decree of the Court herein, for the reason that same

are wholly unsupported by any facts plead in said
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petition of intervention, in that said petition of inter-

vention wholly fails to set out any such contract

between Thomas S. Nowell, as agent and attorney in

fact for Willis E. Nowell, and the Bemers Bay Mining

& Milling Co. for a sale and conveyance of the prop-

erties in controversy as is found in said findings and

specifically enforced in said decree.

IV.

The Court erred in admitting in evidence over the

objections of the defendants the document introduced

in evidence, to wit:

"THOMAS S. NOWELL,
5 Tremont Street.

Boston, Mass., June 5, 1896.

Henry Endicott, Esq.,

Boston, Mass.

My dear Mr. Everett.

After my conversation with you I herewith sub-

mit the basis of a proposition that I have for a pur-

chase of bonds from New York parties who desire not

to be known as sellers of the bond and who have a use

for their money in another direction. The proposi-

tion is as follows:

46 Bemers Bay bonds of $1,000.00 each and 292

shares of the capital stock of the said company. The
par value of the bonds and stock is $75,200.00, and
the accrued interest is $1,878.33 jto June 15th, making
in all $77,078.33. Now it will require to purchase

this interest in cash not later than June 15th,

$47,948.33. We practically get the stock for nothing,

292 shares, with a par value of $29,200.00, and as to

the value of that stock it goes without my repeating

as to my appreciation of its value which is to-day as

high as it ever was.

Now in order to carry out my plan, which I believe

I can do, providing I get control of these bonds and
stock, getting rid of the element that have taken the
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stand that they are not wiUing to extend the bonds,
I can see my way clear to raise of this amount
$20,000.00, so that there will be $27,948.33 more to
raise and the stock to be distributed pro rata between
my friends that take the $20,000.00 and those that
may take the balance. I regard it as of vital impor-
tance that this be accomplished and I am satisfied that
it can be? I will herewith submit my plan that I

have talked over with you to-day which is as follows,

viz.

;

To increase the capital stock of the Company to

two and one-half million dollars ; to increase the bonded
indebtedness of the company to $500,000.00. It is

now $200,000.00; to set aside $500,000.00 of this stock
to be used as far as may be found necessary for the
purpose of retiring the present $200,000.00 bonds for

the purpose of selling the $300,000.00 at par and the
balance of the increased capital to be paid over to me
or anyone that I may direct, for the turning over to

the Company what are known as the Johnson mines
which are known to be of great value an^ beyond that
twelve other claims which are all right in connection
and should be worked with the Bemers Bay present
properties. I consider these properties that I should
turn over to the Company of certainly as great a
value if not more so than the present holdings of the
company: in fact I believe that the Johnson proper-

ties have more real value in the deposit than all of the

present holdings of the Bemers Bay Co., and then
aside from that I hold claims that the surface indica-

tions are very much richer than the Comet was at the

same stage of development.
I am willing to accept this stock on the basis that

as a consideration for the payment of all these proper-

ties, that it shall not participate in the dividends of

the Company until the original stock has realized

100% in dividends, that is the full capitalization, of

which one million dollars shall be paid in dividends

before the increased stock that I receive in payment
for these properties participate in dividends. All

other rights and privileges of the stock I would enjoy
excepting the right of receiving dividends on it until
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the old stock has received the ioo% as hereinafter

specified.

To Recapitulate.

Increase the capital stock of the Bemers Bay
Mining & Milling Company from $1,000,000.00 to

$2,500,000.00. Set aside $500,000.00 of the increased

capital to be used as far as necessar}^ in retiring the

$200,000.00 bonds and floating the balance of the

$500,000.00 as a new purchase for fresh money.
Should any of this $500,000.00 be saved the same to

be for the benefit of the treasurer. Purchase of

T. S. Nowell the adjoining claims which he has control

of to be deeded to the Company and $1,000,000.00 of

capital stock to be issued to him in payment the said

stock not to participate in stock dividends until the

original stock has received 100%.

46 bonds of the Bemers Bay M. & M. Co. $46,000.00

7 months' accrued interest in June 15, 1,878.33

292 shares capital stock, par value, 29,200.00

S77-078.33

This can be had for the sum of $47,948.33 pro-

vided payment is made on or before Jime 15, 1896.

T. S. Nowell will agree to raise and take $20,000.00

of the above sum or 20 bonds and accrued interest,

$20,816.80."

V.

The Court erred in admitting in evidence, over

the objections of defendants, the following document,

to wit

:

"OFFICE BERNERS BAY MINING AND MILLING
COMPANY.

Portland, Maine, June 12th, 1896.

To the Stockholders of the Bemers Bay Mining &
Milling Company:

A special meeting of the stockholders of said cor-

poration is hereby called to be held at its office No. 30
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Exchange Street, Portland, Maine, on Wednesday,
June 24, 1896, at twelve o'clock noon, for the follow-

ing purposes, viz.

:

To hear and approve the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,500,000.00 and
make a portion of the increased stock a deferred stock

and fix all the terms and conditions of the same and
certificates thereof, and to determine the purposes for

which said increased stock shall be issued and used.

III.

To see if the stockholders will vote to purchase

certain mines, mining claims and properties in Alaska
known as 'Northern Light No. i,' 'Johnson,' 'Ports-

mouth,' 'Seward Extension,' 'Columbian East Ex-
tension,' 'Bear Extension,' 'Savage Extension,'

'Lucky Boy,' 'Columbian West Extension,' 'Selkirk,'

'Rustler,' 'Alaska Maid,' 'Acropolis,' 'Northern Star,'

'.Northern Light No. 2,' and any other desirable

properties and provide for any proper machinery,

buildings and equipment for working and operating

such mines and properties and ores and products

therefrom, and to fix the terms of payment by an issue

of said increased stock or otherwise.

IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding and
the payment thereof.

To see if the stockholders will authorize a new
issue of $500,000.00 or corporate bonds to be used for

the retiring the $200,000.00 of mortgage bonds now
outstanding, and liquidation of the floating indebted-



ness and development and prosecution of the business
of the corporation as required; said new issue to be
secured by a trust mortgage of all the mines, mining
claims and properties, including those mentioned in

Art. Ill, mills, mill-sites, water rights, real estate,

machinery, and equipment of this corporation in

Alaska, and to fix all the terms and conditions of said

bonds and mortgage.

VI.

To do any other business which may come before
said meeting concerning the matters above named, or
otherwise take and authorize all proper action regard-

ing the same.
Thomas S. Nowell, President,

Wallace Hackett,
Henry Endicott,
A. C. Howard,
A. HOBART,
Thomas S. Nowell,

Directors.'''

VI.

The Court erred in that part of the sixth finding

of fact wherein it is found as follows:

" That Thomas S. Nowell and Willis E. Nowell
acted together through one William M. Payson
and Arthur L. Nowell in the transactions after the

meeting of June 24, 1896, herein these findings

referred to;"

for the reason that the evidence w^holly fails to sus-

tain said finding and that there is no evidence tending

to «^usta,in the same

vn.

The Court erred in making the seventh finding of

fact, which reads as follows, to wit

:

" That since the organization of the Nowell Min-
ing and Milling Company and during all times
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herein referred to, the said Willis E. Nowell owned,
held and controlled 9,997 shares of the capital

stock of the Nowell Mining & Milling Company,
one of the defendant corporations, and the said

Thomas S. Nowell owned, held and controlled

one share of the capital stock of the said Nowell
Mining & Milling Company. That the total cap-

ital stock of the said Nowell Mining & Milling

Company consisted of ten thousand shares of the

par value of one hundred dollars each.

That defendant, Alaska Nowell Gold Mining
Company, a corporation had a capital stock of

fifty-five thousand shares of the par value of

one hundred dollars each, and that the defendant,

Willis E. Nowell, was the owner and holder of

49,996 shares of the capital stock of said Alaska
Nowell Gold Mining Company;"

because the same is not sustained by and is contrary

to all the evidence relating thereto before the Court.

VIII.

The Court erred in that part of the eighth finding

of fact which is as follows

:

"That on the 4th day of November, 1895, said

Willis E. Nowell became the owner of those cer-

tain lode mining claims in controversy in this action

known as the Northern Light, or Johnson, the

Northern Light Extension No. i, or Emma, and
the Northern Light Extension No. 2, and was on
the 24th day of June, 1896, at the time of the

corporate meeting hereinafter referred to, the

owner thereof
; '

'

for the reason that said finding is wholly unsupported

by and is contrary to all the evidence relating thereto

before the Court. '
-*
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IX.

The Court erred in that part of the eighth finding

wherein and whereby he finds that the conveyance on

the loth day of October, 1899, WilUs E. Nowell con-

veyed the said claims to the Nowell Mining & Milling

Co., but that said conveyance was made with full

notice and knowledge on the part of the said com-

pany of the title, rights and equities in and to the

said claims of the Bemers Bay Mining & Milling Co.

for the reason that said finding is contrary to and

wholly unsupported by the evidence.

X.

The Court erred in that part of the eighth finding

of fact wherein and whereby it is found that in the

patent proceedings wherein and whereby the defend-

ant, the Nowell Mining & Milling Co., obtained a

patent to the properties in controversy herein, said

patent proceedings in the United States Land Office

were had ex parte and without notice to the Bemers

Bay Mining & Milling Co. or the receivers thereof

or to the intervener and plaintiff, Henry Endicott,

and the title acquired through said patent by the

Nowell Mining & Milling Co. was acquired with

the full knowledge on the part of the said Nowell

Mining & Milling Co. of the title, rights and

equities of the Bemers Bay Mining & Milling Co., in

and to the said Northern Light, or Johnson, Northern

Light Extension No. i, or Emma, and Northern Light

Extension No. 2, lode mining claims; for the reason

that said finding is wholly unsupported by and is con-

trar\' to all the evidence in the case relating thereto.
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XI.

The Court erred in that part of the tenth finding

of fact wherein and whereby it is found that the con-

veyance made on the loth day of November, 1903,

by the Nowell Mining & MilUng Co. to the Alaska

Nowell Gold Mining Co. of the property in controversy

herein "was made to the said Alaska Nowell Gold

Mining Co. without consideration and with full knowl-

edge on the part of the said Alaska Nowell Gold Min-

ing Co. of the title, rights and equities of the Bemers

Bay Mining & Milling Co., therein; " for the reason that

said finding is wholly unsupported by and contrary to

all the evidence in the case.

XII.

The Court erred in that part of the twelfth finding

of fact wherein and whereby it is found as follows

:

"That relying further upon said representa-

tions and promises the said Henry Endicott
executed a proxy in favor of the said Thomas S.

Nowell authorizing him to vote his stock in his

name, place and stead at said meeting of the Ber-

ners Bay Mining & Milling Company to be held

on the 24th day of June, 1896, for the purpose
of consummating the transactions projected and
set forth in the said offer of June 3, 1896; and
the said Thomas S. Nowell accepted the said

proxy for the purpose of voting the same at said

meeting and caused the same to be represented

thereat;

"

for the reason that said finding is wholly unsupported

by the evidence.

XIII.

The Court erred in that part of the thirteenth

finding of fact which reads as follows:

29



"That in pursuance of said offer it was agreed
that a special meeting of the stockholders of the

Bemers Bay Mining & ]\Iilling Company should

be called to acquire said properties upon the

said terms proposed;"

for the reason that said finding is wholly unsupported

by, and is contrary to the evidence.

XIV.

The Court erred in that part of the thirteenth

findins: of fact wherein and wherebv it was foimd that

the following notice of stockholders' meeting was given,

to wit:

"OFFICE BERXERS BAY MIXIXG AXD
MILLIXG COMPANY.

Portland, ]\Iaixe, June 12, 1896.

To the Stockholders of the Bemers Bay Mining &
Milling Company:

A special meeting of the stockholders of said

corporation is hereby called to be held at its office

No. 30 Exchange Street, Portland, Maine, on Wednes-
day, June 24, 1896, at twelve o'clock noon, for the

following purposes, viz.

:

I.

To hear and approve the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase

the capital stock of the corporation to $2,500,000.00

and make a portion of the increased stock a deferred

stock and fix all the terms and conditions of the same
and certificates thereof, and to determine the purposes
for which said increased stock shall be issued and used.
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HI.

To see if the stockholders will vote to purchase
certain mines, mining claims and properties in Alaska
known as 'Northern Light No. i,' 'Johnson,' 'Ports-

mouth,' 'Seward Extension,' 'Columbian East Ex-
tension,' 'Bear Extension,' 'Savage Extension,'

'Lucky Boy,' 'Columbian West Extension,' 'Sel-

kirk,' 'Rustler,' 'Alaska Maid,' ' Ackropolis,'

'Northern Star,' 'Northern Light No. 2' and any
other desirable properties and working and operating

such mines and properties and ores and products
therefrom, and to fix the terms of payment b}^ an
issue of said increased stock or otherwise.

IV.

To see what action the stockholders will take
concerning the first mortgage bonds now outstanding
and the payment thereof.

V.

To see if the stockholders will authorize a new
issue of $500,000.00 of corporate bonds to be used for

the retiring of the $200,000.00 of mortgage bonds
now outstanding, the liquidation of the floating in-

debtedness and development and prosecution of the

business of the corporation as required; said new issue

to be secured by a trust mortgage of all the mines,

mining claims and properties, including those men-
tioned in Art. Ill, mills, mill-sites, water rights, real

estate, machinery and equipment of this corporation

in Alaska, and fix all the terms and conditions of said

bonds and mortgage.

VI.

To do any other business which may come before

said meeting concerning the matters above named, or

otherwise take and authorize all proper action regard-

ing the same.
Thomas S. Nowell, President,

Wallace Hackett,
Henry Endicott,
A. C. Howard,
A. HOBART,
Thomas S. Nowell,

Directors;"
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for the reason that there was no proof that the notice

aforesaid was ever issued or acted upon or recognized

as a notice by the Bemers Bay Mining & MilHng Co.

and was contradicted by the official notice recorded

in the record books of the said Bemers Bay Mining

& MilHng Co., and said finding is unsupported by the

evidence ; and the plaintiffs, as the representatives and

suing in behalf of the Bemers Bay Mining & Milling

Co., are estopped to dispute said records.

XV.

The Court erred in that part of the fourteenth

finding of fact which reads as follows:

" That at said meeting of June 24, 1896, the said

Thomas S. Nowell caused to be prepared a written

offer addressed to the Bemers Bay Mining & Milling

Company, duly subscribed in writing by the said

Thomas S. Nowell, wherein and whereby he offered,

acting for himself and as the attorney in fact and
agent of the said defendant, Willis E. Nowell, to

sell, convey, or cause to be conveyed to the said

Bemers Ba}^ Mining & Milling Company the fifteen

mining claims and properties named in Article III

, of said call for the special meeting of June 24,

1896;"

for the reason that said finding is wholly unsupported

by, and is contrary to all the evidence in the case.

XVI.

The Court erred in that part of the fourteenth

finding of fact reading as follows

:

" That thereafter said corporation, Bemers Bay
Mining & Milling Company, accepted said offer

and paid the said defendants, Thomas S. Nowell
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and Willis E. Nowell, the full consideration and
purchase price for said fifteen claims, as herein-

above described, and said Bemers Bay Mining &
Milling Company issued to the said defendant,

Thomas S. Nowell five thousand (5,000) shares of

the capital stock of said corporation at one hundred
dollars ($100) per share, and to the said defendant

Willis E. Nowell, ten thousand (10,000) shares of

the capital stock of said corporation at one

hundred dollars ($100) per share;"

for the reason that said finding is wholly unsupported

by and is contrary to all the evidence in the case.

XVII.

The Court erred in that part of the fourteenth

finding of fact wherein and whereby it is found as

follows

:

"That on said 24th day of June, 1896, the said

corporation, Bemers Bay Mining & Milling Com-
pany, at said stockholders' meeting held at No. 30

Exchange Street in the City of Portland, State of

Maine, by its stockholders and officers and the cor-

porate acts aforesaid, purchased and became the

equitable owner of said three mining claims known
as the Johnson Group, to-wit: the said Northern

Light, or Johnson, Northern Light Extension No.

I or Emma, and Northern Light Extension No. 2

lode mining claims as above described and referred

to, and thence hitherto has continued and now is

the equitable owner thereof ; and the said defend-

ants, Thomas S. Nowell and Willis E. Nowell,

thereafter received the full consideration and pur-

chase price therefor in accordance with the terms

of said written offer hereinabove set forth, and
that said three claims known as the Johnson

Group then constituted the principal considera-

tion for the issuance of said corporate stock and
the increase of said corporate indebtedness

; '

'
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for the reason that said finding is wholly unsupported

by, and is contrary to all the evidence in the case.

XVIII.

The Court eiTed in that part of the fifteenth find-

ing of fact reading as follows

:

"That some time subsequent to the said 24th
day of June, 1896, the corporate records of said

Berners Ba}' Mining & Milling Company were so

altered, changed and falsely entered as to make it

appear that in the transactions at the corporate

meeting of June 24, 1896, only twelve of the fifteen

mining claim.s enumerated and set forth in said

written offer and said Notice of Stockholders'

meeting had been offered and transferred to said

corporation, Berners Bay Mining & Milling Com-
pany, and said group of claims known as the

Johnson Group consisting of the said Northern
Light, or Johnson, Northern Light Extnesion No.
I , or Emma, and Northern Light Extension
No. 2 lode mining claims, were wrongfully,

fraudulently and falsely made to appear on the

records of said corporation as having been omitted
from said offer and transfer by the wrongful and
fraudulent insertion in a pretended offer of sale

recorded in the minutes of said stockholders'

m.eeting of June 24, 1896, of the words 'Last
twelve' and by the insertion in said miinutes of

a pretended false and simulated copy of an offer on
the face of which appears other substantial

changes both in the form and substance of the said

offer as originally presented and acted upon at

said m-eeting, by which the true intent and mean-
ing of the said transaction was wrongfully and
fraudulently changed and altered so as to appear
to transfer only twelve of the fifteen claims,

omitting said Johnson Group ; '

'

for the reason that the finding aforesaid is wholly

xinsupported by, and is contrary to all the evidence in

the case.
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XIX.

The Court erred in that part of the fifteenth find-

ing of fact reading as follows:

" That during the time when said alterations

were made and when said corporate records were
falsely engrossed so as to apparently effect said

change in said transaction, the books of said cor-

poration including the record books and records,

papers and proceedings, thereof were in the cus-

tody and control of the said defendant, Thomas
S. Nowell, and the said Assistant Treasurer and
Assistant Clerk of the said corporation, the said

Arthur L. Nowell, now deceased, at the general

offices of said corporation situated in Boston,

Massachusetts, where the Eastern business and
financial transactions of said corporation were
conducted

;

"

for the reason that the evidence conclusively showed

that said books, etc., were in the custody and control

of the Bemers Bay Mining & Milling Co., and not of

the said Thomas S. Nowell and Arthur L. Nowell.

XX.

The Court erred in that part of the fifteenth find-

ing of fact reading as follows:

" That thereafter and in pursuance of a scheme
and conspiracy on the part of the said defend-

ants, Thomas S. Nowell and Willis E. Nowell, to

defraud the said Bemers Bay Mining & Milling

Company and its creditors and stockholders the

said Thomas S. Nowell and Willis E. Nowell pre-

tending to act imder the false and fraudulent

entries in said corporate books, failed, neglected

and refused to convey to said corporation, Bemers
Bay Mining & Milling Company, the said Three
Claims known as the Johnson Group, to-wit:
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Northern Light, or Johnson, Northern Light Ex-
tension No. I, or Emma, and Northern Light

Extension No. 2;"

for the reason that said finding is wholly unsupported

by and is contrary to all the evidence in the case.

XXL
The Court erred in that part of the seventeenth

finding of fact reading as follows:

" That until shortly prior to the commence-
ment of this action the failure of the defendants

herein to convey the said Johnson Group jand the

facts in connection therewith were not reported to

this Court;"

for the reason that there was no evidence offered or

introduced tending to support said finding.

XXIL
The Court erred in that part of the seventeenth

finding of fact reading as follows:

" That this action has been brought and prose-

cuted with due diligence after the discovery of

the facts upon which it is based, and after the

said facts were disclosed to this Court
; '

'

for the reason that the evidence shows conclusively

that Henry Endicott, intervener herein, and the

Bemers Bay Mining & Milling Company were fully

aware of all the matters herein complained of more

than nine years prior to the bringing of this smt.

XXIIL
The Court erred in the eighteenth finding of fact,

which reads as follows:
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"That since said 24th day of June, 1896, said

defendants, Thomas S. Nowell, WiUis E. Nowell,
Nowell Mining & MiUing Company and the Alaska
Nowell Gold Mining Company, have held the legal

title to said three mining claims above described,

known as the Johnson Group, in trust for the use
and benefit of the said Berners Bay Mining &
Milling Company, its stockholders and creditors

; '

'

for the reason that said finding is wholly unsupported

by, and is contrary to all the evidence in the case.

XXIV.

The Court eiTed in that part of the twentieth

finding of fact, which reads as follows:

"That after the date of the organization of said

defendant, Nowell Mining & Milling Company,
and prior to the loth day of December, 1902, in

pursuance of said conspiracy to defraud said

Berners Bay Mining & Milling Company, said

defendant, Willis E. Nowell, transferred and
conveyed to the said Nowell Mining & Milling

Company the said Johnson Group of claims, but
said transfer and conveyance was without consid-

eration, and with a full knowledge and notice on
the part of the said defendant corporation, Nowell
Mining & Milling Company, of all acts, facts and
transactions in connection with the sale of said

properties to the BeiTiers Bay Mining & Milling

Company and claims of said Berners Bay Mining &
Milling Company, its stockholders and creditors, in

and to said property
; '

'

for the reason that said finding is wholly unsupported

by, and is contrary to the evidence in the case.

XXV.
The Court erred in that part of the twentieth

finding of fact wherein and whereby it is found, in

effect, that Thomas S. Nowell and Willis E. Nowell
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caused the Nowell Mining & Milling Company to make

an application for patent for the properties in con-

troversy herein to the United States Government in

pursuance of a conspiracy and in order to defraud and

deprive said corporation, Bemers Bay Mining & Mill-

ing Company of said claims; for the reason that said

finding is wholly unsupported by, and is contrary to

the evidence in the case.

XXVI.
The Court erred in that part of the twentieth

finding of fact wherein he finds that the said applica-

tion for patent was made without any report thereof

to the Court in which said receivership was pending by

the said Frederick D. Nowell; for the reason that such

finding is wholly unsupported by the evidence, there

being no evidence in regard thereto.

XXVII.

The Court erred in that part of the twenty-first

finding of fact wherein and whereby it is found that

the transfer of the properties in controversy from the

Nowell Mining & Milling Company to the Alaska

Nowell Gold Mining Company was without considera-

tion and with full notice of the rights of the Bemers

Bay Mining & Milling Company and of the facts here-

inabove found in reference to the transaction of June

24, 1896, and said legal title is now held by said Alaska

Nowell Gold Mining Company in trust for the use and

benefit of the Bemers Bay Mining & Milling Company,

its stockholders and creditors; for the reason that said

finding is wholly unsupported by any evidence in the

case.
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xxviir.

The Court erred in the first conclusion of law

made herein, which reads as follows:

'^ That those three certain mining claims known
as the Johnson Group, called the Northern Light

or Johnson, Northern Light Extension No. i or

Emma, and Northern Light Extension No. 2, as

particularly referred to in the foregoing findings

and as particularly bounded and described in

Finding XI thereof, were sold by the defendants,

Thomas S. Nowell and WilHs E. Nowell, to Bemers
Bay Mining & Milling Company, the corporation

above referred to, in the month of June, 1896,

and that said corporation at that time paid to

said defendants the full and agreed consideration

and purchase price therefor, and that said Bemers
Bay Mining & i^Iilling Company, a corporation, is

the true and equitable owner of said three mining
claims, and entitled to a conveyance thereof;"

because the same is not supported by the facts

admitted in the pleadings, found by the Court, and

conclusively established by the evidence that in the

year 1903 the defendant, the Nowell Mining & Milling

Company, obtained a patent to the properties in con-

troversy herein from the United States; and for the

further reason that said conclusion of law is wholly

unsupported by the evidence.

XXIX.

The Court erred in the second conclusion of law,

which reads as follows:

" That said three mining claims were transferred

by the said defendants, Thomas S. Nowell and
Willis E. Nowell, to the Nowell Mining & Milling

Company, a corporation, and one of the defendants
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herein, without consideration and with full knowl-
edge and notice of the rights and equities of the

said Bemers Bay Mining & Milling Company, a
corporation, in and to said property, and said

defendant, Nowell Mining & Milling Company,
subsequently conveyed the same three mining
claims to the Alaska Nowell Gold Mining Com-
pany, without consideration and with like full

knowledge and notice of the rights and equities

of said Bemers Bay Mining & Milling Company, a

corporation
; '

'

because the same is wholly unsupported by the evi-

dence.

XXX.

The Court erred in the third conclusion of law,

which reads as follows:

" That said defendant, Alaska Nowell Gold Min-
ing Company, a corporation, now holds said same
three mining claims under said conveyance in

trust for the use and benefit of said Bemners
Bay Mining & Milling Company, its stockholders

and creditors;

"

for the reason that the same is wholly unsupported by

the evidence.

XXXI.

The Court erred in the fourth conclusion of law,

which reads as follows:

"That John C. McBride, the substituted party
plaintiff herein, and who is now the sole Receiver
of the properties of said Bemers Bay Mining &
Milling Company, in cause No. 603, which is now
pending in this Court, is entitled to receive said

conveyance for and on behalf of said corporation,
said Bemers Bay Mining & Milling Company,

40



and is entitled to enter into the possession of

said property for the benefit of said corporation,

Bemers Bay Mining & Milling Company, subject

to the orders of this Court.

That said defendant, Alaska Nowell Gold Min-
ing Company, a corporation, should be decreed to

execute to said Bemers Bay Mining & Milling

Company, a corporation, a good and sufficient

deed of conveyance conveying the legal title to

said same three mining claims, and deliver said

deed to said John C. McBride within such time

as this Court shall direct by its decree herein,

or in case said defendant, Alaska Nowell Gold Min-
ing Company, fails to so execute and deliver said

deed within the time so limited then that a
Master be appointed by this Court, upon applica-

tion thereto in that behalf, to execute and
deliver such deed for the benefit of said corpo-

ration, Bemers Bay Mining & Milling Company,
its stockholders and creditors

; '

'

for the reason that the same is wholly imsupported by

the pleadings and the evidence.

XXXII.

The Court erred in the sixth conclusion of law,

which reads as follows:

" That the said defendant, Thomas S. Nowell,

and the said defendant, Willis E. Nowell, and the

said defendant, Nowell Mining & Milling Company,
have no interest in, lien upon or claim against said

three mining claims as herein referred to
;

"

for the reason that the same is wholly unsupported

by the pleadings and the evidence.

XXXIII.

The Court erred in the seventh conclusion of law,

which reads as follows

:
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"That the plaintiff recover its costs and dis-

bursements herein as the same shall be taxed by
this Court;"

for the reason that the same is wholly unsupported by

the pleadings and the evidence.

XXXIV.

The Court erred in refusing the defendants'

request for the following findings of fact:

"In the month of June, 1896, the defendant,

Willis E. Nowell, had an escrow agreement to pur-

chase the properties in controversy in this suit

from Richard Johnson and David R. Price the

original locators thereof at an agreed price of

$25,000.00. said claims being at that time un-

patented mining claims. Willis E. Nowell and
Thomas S. Nowell at the same time owned twelve

(12) other mining claims adjoining those in con-

trovers}' herein and also adjoining the properties of

the Bemers Bay Mining & Milling Company."

XXXV.

The Court erred in refusing the following findings

of fact requested by the defendants

:

2.

" Early in June, 1896, Thomas S. Nowell for him-
self and his attorney in fact under proper authority

from Willis E. Nowell, began negotiations with
Henry Endicott, who was at that time a director

of the Bemers Bay Mining & Milling Company,
looking towards an increase of the capital stock

of the Bemers Bay Mining & Milling Company, and
a sale to it, in consideration of a stock interest, of

the entire fifteen (15) claims; these negotiations

included a number of collateral matters, among
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others the purchase by Henry Endicott, William
Endicott and their associates of some twenty-six

(26) bonds of the Bemers Bay Mining & Milling

Company, these negotiations were all had prior to

the 24th day of June, 1896."

XXXVI.
The Court erred in refusing the defendants'

request for the following finding of fact:

3-

" A meeting of the Bemers Bay Mining & Milling

Company was called and held for the 24th day of

Jime, 1896, for the purpose of acting upon the pro-

posals to increase the capital stock, issue additional

bonds and purchase the mining claims mentioned
above from the Nowells."

XXXVII.
The Court erred in refusing the defendants'

request to make the following finding of fact:

4-

"At this meeting Thomas S. Nowell for himself

and attorney in fact for Willis E. Nowell, offered

the company the twelve (12) claims they owned
in consideration of one million and one half

($1,500,000.00) dollars of the increased stock but
did not offer the Johnson claims; this offer the

company accepted."

XXXVIII.
The Court erred in refusing the defendants'

request to make the following finding of fact:

5-

" The Endicotts with whom the original negotia-

tions had been had, under and pursuant to which
the plaintiffs are claiming relief herein, were in-



formed of the actual sale by the Nowells to the

Berners Bay Company and of the fact that the

three (3) Johnson claims had been omitted in the

conveyance by the Nowells to the company as

early as the month of December, 1896, and acqui-

esced in the same and ever since and up to the

bringing of this suit have regarded and treated

the Johnson claims as the individual property of

the defendants."

XXXIX.

The Court erred in refusing the defendants' request

to make the following finding of fact

:

"Willis E. Nowell finished paying for and
obtained the title of Johnson & Price to the

Johnson claims in 1898, paying therefor $25,000.00.

On November 15.1899, Willis E. Nowell conveyed
the properties known as the Johnson Group, which
are in controversy herein, to the Nowell Mining &
Milling Company, which company regularly applied

for and obtained a patent to the same from the

United States Government in the year 1902; no
adverse claim w^as filed in this patent proceeding.

Said company also paid all costs of such patent

proceeding, including the price thereof, to the

Government."

XL.

The Court erred in refusing the defendants' re-

quest to make the following finding of fact

:

7-

" Subsequent to the issuance of the patent the

Nowell Mining & Milling Company conveyed the

Johnson claims to the Alaska Nowell Gold Mining

Company, which is now the owner and holder

thereof."
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XLI.

The Court erred in refusing the defendants'

request to make the following finding of fact:

8.

" For more than seven years next before the

bringing of this suit, the Alaska Nowell Gold
Mining Co. and those under whom it claims have
been in the uninterrupted, adverse, notorious

possession of the property in controversy herein,

under color and claim of title."

XLII.

The Court erred in refusing the defendants'

request to make the following finding of fact:

9-

"The letter of June 3, 1896, introduced in evi-

dence as plaintiffs' exhibit A was never signed
by Thomas S. Nowell or any one else."

XLIII.

The Court erred in refusing the defendants'

request to make the following conclusion of law:

" There was never any contract between Willis

E. and Thomas S. Nowell and the Berners Bay
Mining & Milling Company for a sale and convey-
ance of the properties in this suit."

XLIV.

The Court erred in refusing the defendants'

request to make the following conclusion of law:

" If the negotiations between Thomas S. Nowell
and the two Endicotts could be construed as a
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contract, all rights under it have been lost by the

laches and long acquiescence of the Endicotts and
the Bemers Bay Mining & Milling Company in the

transaction as actually carried out by the Nowells,

and if it were signed and could be construed as

a contract, Wm. Endicott, Aaron Hobart and
other persons unknown to the Court became
parties to it, which prevents its specific enforce-

ment in this suit."

XLV.

The Court erred in refusing the defendants'

request to make the following conclusion of law:

3-

"By the failure of the Bemers Bay Mining &
Milling Company to adverse the application for

patent for the Johnson claims made by the Nowell

Mining & Milling Company, any rights that the

Bemers Bay Mining & Milling Company may
have had in the properties in this suit were waived
and| became forever barred as a result of the

patent proceedings."

XLVI.

The Court erred in refusing the defendants'

request to make the following conclusion of law:

4-

" The defendants in this suit must be conclu-

sively presumed to be the owners of the prop-

erty in controversy under the provisions of Sec-

tion 1042, Part IV of the Alaska Code."

XLVII.

The Court erred in refusing the defendants'

request to make the following conclusion of law:
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5-

" The plaintiffs have not offered to do equity by-

offering to repay any of the money expended on
the properties in controversy herein, since the
24th day of June, 1896."

XLVIII.

The Court en*ed in refusing the defendants'

request to make the following conclusion of law:

" Defendants are entitled to a decree dismissing

the bill for want of equity. Let such a decree

be prepared."

XLXIX.
The decree of the Court herein is erroneous in

this, that under the pleadings and all the evidence the

defendants were entitled to a decree dismissing the

bill for want of equity.

And for said errors and others apparent of record

herein, defendants pray that the said decree rendered

herein on the 9th day of January, 1907, be reversed

and this cause be remanded with instructions to the

Court below to dismiss the plaintiffs' bill for want of

equity, and for such other and further relief as to the

Coiirt may seem meet and proper.

ARGUMENT.

SPECIFIC PERFORMANCE IS IN THE DISCRETION OF THE
COURT.

"Specific performance" is said to be in the dis-

cretion of the Court. The meaning of this proposi-

tion is not that the Court may arbitrarily or capriciously
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perform one contract and refuse to perform another,

but that the Court has regard to the conduct of the

plaintiff and to circumstances outside the contract

itself, and that the mere fact of the existence of a

valid contract is not conclusive in the plaintiff's

favor. "If the defendant," said Plumer, V. C, "can

show any circtimstances dehors, independent of the

writing, making it inequitable to interpose for the

purpose of a specific performance, a Court of Equity,

having satisfactory information upon that subject, will

not interpose."

Fry on Specific Performance (4 Ed.), § 44.

Stripping this case of its verbiage and useless

complexities, the decree of the District Court should

be reversed on seven broad and controlling grounds:

First, for the rightful, adverse, notorious, uninter-

rupted, legal ownership and possession by appellants

of the mining claims in question for a period of time

exceeding that required by the Alaska Civil Code,

Title II., Chap. 100, Sec. 1042, to perfect title to real

property by adverse possession. Second, for an entire

and absolute failure to prove the fraudulent acts with

which the Nowells are charged. Third, for an entire

and absolute failure to prove the contract as alleged.

Fourth, for the running of the Statute of Limitations

as a bar against the constructive trust which is at-

tempted to be set up. Fifth, for gross, inexcusable

and unexcused laches of which appellee company and

intervener have been guilty, and from which would

flow inequitable and oppressive consequences were

specific performance enforced. Sixth, for many acts
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of acquiescence in and of ratification of the contract

actually made by and with the appellee company,

which said contract is evidenced by the official records

of said company. Seventh, for the possession under a

mining patent title from the United States Govern-

ment of the property in question since the year 1902,

which said patent application the appellee company

failed to adverse as provided by Sec. 2325 of the Re-

vised Statutes of the United States.

It is respectfully urged and contended that any

one of the foregoing specified grounds is sufficient to

justify a reversal by this Court of the decree of the

District Court.

I. Adverse Possession.

a. The Statute of Limitations.

The Alaskan Statute of Limitations for the recov-

ery of real property is phrased as follows:

" The uninterrupted, adverse, notorious posses-

sion of real property under color and claim of

title for seven years or more shall be conclusively

presumed to give title thereto, except as against

the United States."

Alaska Civil Code, Title IL, Ch. 100, Sec. 1042.

Complainants allege that "the said Thomas S.

Nowell and Willis E. Nowell failed, neglected, and

refused to convey" the Johnson Group to the Bemers

Bay Company. (Tr. 18.) Appellants do not deny

that they refused and have always refused to convey.

They deny that they have wrongfully refused to con-

vey. It must, therefore, be considered as established
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beyond question that the possession by appellants of

the Johnson Group has been unqualifiedly "adverse."

That their possession has been "uninterrupted" not

even the appellee or intervener has denied or

sought to deny. That their possession was "notori-

ous
'

' does not admit of doubt, in that it was manifest

to all persons, generally known, open and unconcealed.

(Tr. 390, 398, 394.) The three possessory qualifica-

tions required by Ch. 100, Sec. 1042, of the Alaska

Civil Code have therefore been fully complied with.

It is not questioned by either party to this suit that

the absolute legal title in fee simple to the so-called

Johnson Group vested in Willis E. Nowell in the year

1898, more than seven years before the commence-

ment of this suit (Tr. 26), whereby the statutory

period of seven years and more of uninterrupted, ad-

verse, notorious possession has been fully completed.

b. Adverse Possession Gives Title.

The statute further provides that such possession

for seven years and more "shall be conclusively pre-

sumed" to give title thereto except as against the

United States. That adverse possession for the stat-

utory period is not a mere defence but actually vests

the legal title is an established doctrine, recognized

and approved by the highest authorities in this coun-

try and in England.

" Possession has always been a means of acquir-

ing title to property. It is the earhest mode
recognized by mankind of the appropriation of

anything tangible by one person to his own use, to

the exclusion of others, and legislators and pub-
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Heists have always aeknowlcdgcd its efficacy in

confirming or creating title.

The English and American statutes of limitation

have in many cases the same effect, and, if there
is any conflict of decisions on the subject, the
weight of authorit}'' is in favor of the proposi-

tion that, where one has had the peaceable, un-
disturbed, open possession of real or personal

property, with an assertion of ownership, for the

period which, under the law, would bar an action

for its recovery by the real owner, the former has
acquired a good title, a title superior to that of

the latter, whose neglect to avail himself of his

legal rights has lost him his title. This doctrine

has been repeatedly asserted in this Court. Leffing-

well V. Warren, 2 Black, 599; Croxall v. Shercrd,

5 Wall. 268, 289; Dickerson V. Colgrove, 100 U.S.

578, 583; Bicknell v. Comstock, 113 U.S. 149,

152. It is the doctrine of the English courts,

and has been often asserted in the highest courts

of the States of the Union."

Campbell v. Holt, 115 U. S. 620, 623.

On the point of adverse possession for the statu-

tory period giving title see further: Alexander v.

Pendleton, 8 Cranch, 469; Piles v. Bouldin, 11 Wheat.

331; Harpending v. Dutch Reformed Church, 16 Pet.

492; Hall V. Law, 102 U. S. 466, 467; Probst v. Pres-

byterian Church, 129 U.S. 188, 192; Sharon y. Tucker,

144 U.S. 544; Maxwell Land Grant Co. v. Dawson,

151 U.S. 607; Teall v. Schroder, 158 U.S. 179, 180.

c. The Statute of Limitations in Equity.

It is a well-settled principle that Courts of Equity

act in obedience to the Statute of Limitations, and in

administering justice, according to the means afforded

it, a Court of Equity follows the law.
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In Lakin v. Sierra Buttes Gold Mining Co., ii

Sawy. 231 at 242, it was said that on the eqiiity side

of this Court the only defense is laches, but that a Court

of Equity, in analogy to the Statute of Limitations,

usually adopts the statute, as a limit to the time for

enforcing the claim.

The following citations from decisions of the

Supreme Court of the United States show that the

analogy practically amounts to obedience.

I. In the United States Courts.

" From the above authorities, it appears the rule

is well settled, both in England and in this country,

that effect will be given to the Statute of Limita-

tions in equity, the same as at law. And as in

this case there could be no doubt, if the complain-

ants' ancestors had held by grant at the time the

adverse possession was taken, that the statute

would have barred the right of entry; the same
effect must be given to it in equity."

Miller v. Mclntyre, 6 Pet. 61, 66.

" The Statute of Limitations is applied, by Courts

of Equity, in all cases where at law it might be

pleaded, is a well settled principle. At law, to

make the statute a bar, there must be an adverse

possession; and by analogy a Court of Equity, in

a similar case, will hold the statute to be a bar."

Coulson v. Walton, 9 Pet. 62, 81.

In Elmendorf v. Taylor, 10 Wheat. 152 at 168,

Chief Justice Marshall, speaking for the Court,

said: "From the earhest ages. Courts of Equity

have refused their aid to those who have neglected

for an unreasonable length of time to assert their

claims, especially where the legal estate has been

transferred to purchasers without notice. Al-
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though the statutes of Umitations do not, either in
England, or in these States, extend to suits in
chancery, yet the courts in both countries have
acknowledged their obligation. Their application,
we beheve, has never been controverted." At
p. i8i :

" And this Court is further of the opinion
that in cases of adversary title, such an adversary
possession as would bar an ejectment, did the
plaintiff possess the legal title, constitutes also a
bar to a bill in equity."

"Whatever prejudice there may have been in

ancient times against statutes of limitations, it is

a cardinal principle of modem law and of this

Court, that they are to be treated as statutes of

repose, and are not to be construed so as to

defeat their obvious intent to secure the prompt
enforcement of claims during the lives of the wit-

nesses, and when their recollection may be pre-

sumed to be still unimpaired." Citing Bell v.

Morrison, i Pet. 351, 360.

Campbell v. Haverhill, 155 U.S. 610, 617.

See also Carroll v. Green, 92 U.S. 509, 516;

Metropolitan Bank v. St. Louis Dispatch Co., 149 U.S.

436, 448; Brady v. Daly, 175 U.S. 148, 158; Amory v.

Lawrence, 3 Cliff. (U.S.) 523, 531.

2. In Massachusetts.

In Farnum v. Brooks, 9 Pick. (Mass.) 212, it was

held that the Statute of Limitations operates as a bar

to a suit in equity, by its own force and not by the

discretion or courtesy of the Court.

To the same effect is Dodge v. Essex Insurance Co.,

12 Gray (Mass.), 65, 71.
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In England the doctrine is the same.

" Where there is a statutable bar at law, the same
period was always, either by analogy or in obedi-

ence to the statute, adopted as a bar in equity in

reference to equitable claims."

Lewin on Trusts (lo Ed.), p. 1054.

In Hovenden v, Annesley, 2 Schoales & Lefroy,

607 (N. Y. Ed. 1811), at p. 629 the Lord Chancellor

said: " I think it is a mistake in point of language,

to say that courts of equity act merely by analogy
to the statutes; they act in obedience to them."

In Smith v. Clay, 3 Bro. Ch. 639, n. at 640, per
Lord Camden, L. C. : '''Expedit reipuhliccB tit sit

finis litiuni ' is a maxim that has prevailed in this

Court in all times, without the help of an act of

Parliament. . . . For when the legislature had
fixed the time at law, it would have been pre-

posterous for equity (which, by its own proper
authority, alwa3^s maintained a limitation) to

countenance laches beyond the period that law
had been confined to by Parliament. And, there-

fore, in all cases where the legal right has been
barred by Parliament, the equitable right to the

same thing has been concluded by the same bar."

The Statute of Limitations governing the acquire-

ment of real property in Alaska — Alaska Civil Code,

Title II., Ch. 100, Sec. 1042 — is a Federal statute

and is, for that reason, binding upon an United States

Court.

d. Tacking Possessions.

That there existed between the various grantors

and grantees the privity of contract necessary to allow

of the joining of the successive possessions for the pur-

pose of taking advantage of the running of the Statute
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of Limitations does not admit of doubt or argument.

{Tr. 35, 36, 390, 398, 394.)

" Possession, to be effectual, either to prevent a
recovery or vest a right under the Statute of
Limitations, must be actual possession, attended
with a manifest intention to hold and continue it.

It must be, in the language of the authorities, an
actual, continued, adverse and exclusive possession
for the space of time required by the statute. It

need not be continued by the same person; but
when held by different persons it must be shown
that a privity existed between them. Wheeler v.

Moody, II Texas Rep. 372."

Doswell V. De La Lanza, 20 How. 29 at 32.

See also Christy y. Alford, 17 How. 601; Shuffieton

V. Nelson, 2 Sawy. 540.

"As held in Sherin v. Brackett, 36 Minn. 152 (30

N. W. Rep. 551), to establish adverse possession it

need not be continued in the same person; but
when held by different persons, it must be shown
that privity existed between them. Each succeed-

ing occupant must show title under his predecessor

in order to link his possession with that of the latter

under the original entry. Ang. Lim. § 413 J
Christy

Y,^ Alford, 17 How. 601; San Francisco w. Fulde,

37 Cal. 349-"

Witt v. St. Paul & N.P. Ry. Co., 38 Minn.

122, 129.

See also Haynes v. Boardman, 119 Mass. 415;

Leonard v. Leonard, 7 Allen, 277 ; Melvin v. Proprietors,

5 Met. 15, 32 ; Low v. Schaffer, 24 Or. 239.

The possession of the members and officers of

a corporation prior to the formal organization may
be continued by the corporation.

Reformed Church v. Schoolcraft, 65 N. Y. 134.
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The possession of a corporation may be tacked
b}' its successor.

Miner v. N.Y. Cent, etc., R. Co., 123 N.Y.
242.

In Walden v. Gratz, 1 Wheat. 292 at 294, Chief

Justice Marshall, speaking for the Court, said:

"On the third question the circuit court insti"ucted

the jury that an adverse possession under a survey,

previous to its being carried into grant, could not
be connected with a subsequent possession, but
that the computation must commence from the

date of the patent. In giving this opinion, the
Court unquestionably erred. No principle can be
better settled than that the whole possession must
be taken together."

e. The State only can take Advantage of the Want of

Capacity in a Corporation to take and hold Land.

Complainants below seek to call in question the

validity of the receipt of the patent and of the con-

veyance of the so-called Johnson Group to the Alaska

Nowell Gold Mining Compan^^ by the Nowell Mining

& Milling Company, and the}' contend that by reason

of said Nowell Mining & Milling Company having

failed to comply with the provisions of chapter 23,

sections 225 to 231, inclusive, of the Civil Code of

Alaska, said conveyance to the Alaska Nowell Gold

Mining Company was and is void. {Tr. 39, 40.)

This portion of the reply, upon motion of the defend-

ants {Tr. 43), was ordered stricken out by the court

below, to which ruling plaintiffs below excepted.

{Tr. 44, 45.)

It is submitted that the ruling of the court below

on this point is coiTect and supported by authority.
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It is net for individual parties to object to this con-

veyance to the Alaska Nowell Gold Mining Company.

As far as plaintiffs below are concerned the capacity

of the Nowell Mining & Milling Company to hold

the property in question is not open to objection by

them. It can be assailed only in a direct proceeding

instituted for that purpose by the State.

"The State only can challenge the right of a
foreign corporation to take and to hold real

estate within its limits."

Seymour v. Slide & Spur Gold Mines,
153 U. S. 523.

"That the State only can take advantage of the
want of capacity in a corporation to take and
hold land is well settled."

Chattanooga, etc. R. Co. v Evans, 66 Fed.

Rep. 809, 816, and cases.

See also Sanders v. Thornton, 97 Fed. Rep. 863,

864.

In analogous cases, i.e. where the corporation is

incompetent by charter to take real estate, it has

many times been held by the Supreme Court of the

United States that such conveyance is not void but

voidable, and that the sovereign alone can object.

National Bank v. Matthews, 98 U. S. 621, 628,

and cases cited. Whitney v. Wyman, 101 U. S. 392,

397; Jones v. Guaranty & Indemnity Co., 101 U.S.

622, 628; Fritts v. Palmer, 132 U. S. 282, 291; Logan

County Nat. Bank v. Townsend, 139 U. S. 67, 76;

Thompson v. St. Nicholas Nat. Bank, 146 U. S. 240,

251; Reynolds v. Bank, 112 U. S. 405.
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If therefore a conveyance to a foreign corpora-

tion by private persons is assailable by the sovereign

alone, surely it cannot be maintained that the transfer

of the title to mining property by means of valid patent

proceedings in the Land Department of the sovereign

itself is less unassailable than an ordinary conveyance

by and between the corporation and private persons.

The question as to the capacity or incapacity of the

Nowell Mining & Milling Company to receive the U. S.

patent {Tr. 39) or to hold the land and make the

conversance in question to the Alaska Nowell Gold

Mining Company [Tr. 40), or the question as to the

validity or invalidity of said holding and conve\'ance

of the land in question, is entirely immaterial to the

issue, since the Nowell Mining & Milling Company on

November 10, 1903 {Tr. 394, 395, 396) conveyed all

its rights and interests in and to the property in

question to the Alaska Nowell Gold Mining Company.

On the question of the validity of a conveyance b}" a

foreign corporation that has failed to comply with the

statutory requirements preliminar}'- to the right to do

business in the foreign state, see Fritts v. Palmer,

132 U. S. 282; Chattanooga, etc. R. Co. v Evans,

66 Fed. Rep. 809; Sanders v. Thornton, 97 Fed. Rep.

863, holding that the grantee of a foreign corporation

which has sold to him land, without complying with

the requirements of the statute, acquires a good title.

The regularity of the incorporation of the Alaska

Nowell Gold Mining Compam^ is not denied or called

in question, and tested by the rules laid down by the

authorities above cited it must be held to be con-

clusivel}' established that the absolute legal title to
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the property in qviestion is vested in the Alaska

Nowell Gold Mining Company. And such being the

case everything else in the way of legal conclusions

and consequences follows as a matter of course.

It is proved by the admissions of the parties by

their attorneys that appellants had, next before the

commencement of this suit, peaceable, adverse, unin-

terrupted, notorious possession, for more than seven

years, claiming under color of title of the property in

controversy. There was no room to argue to the con-

trary, nor should the court below have failed to find

that appellants have enjoyed adverse, uninterrupted,

notorious possession, under color of title for the statu-

tory period, for the fact is expressly admitted.

We have shown

:

That for more than seven years next before the

bringing of this suit, the Alaska Nowell Gold Mining

Company and those under whom it claims have been

in uninterrupted, adverse, notorious, peaceable and

exclusive possession of the property in controversy

herein, under color and claim of title.

That such adverse possession for the statutory

period actually vests the legal title to the property as

against all claimants, real owners or otherwise.

That effect is given to the Statute of Limitations,

in equity, the same as at law, and that the statute is

a Federal statute.

That the possessions of the successive owners

herein can be tacked, the necessary privity having

existed betw^een them.

That the State alone can challenge the right of a

foreign corporation to hold real estate within its limits.
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That the conveyance by the Nowell Mining &
Milling Company passed a good title.

For these reasons, supported as they are by the

weightiest authorities, we contend that the decree of

the court below should be reversed.

2. Fraud.

The gravemen of this complaint is that of actual

fraud, not of constructive fraud, but of deliberate,

intentional fraud, by means of which it is alleged that

others have been wrongfully deprived of their just

rights. Four persons are charged, either expressly or

impliedly, as being implicated in the carrying into

effect of this deliberately fraudulent transaction, viz.,

Thomas S. Nowell, Willis E. Nowell, Arthur L. Nowell,

deceased, and William M. Payson, attorney at law, of

Boston, Mass., counsel for, and also deputy clerk for

the Bemers Bay Mining & Milling Company. {Tr.

17, 96, 100, 178, 187.)

It is respectfully submitted that a Court 6f Equity

should proceed cautiously in the adjudication of a

cause involving such a serious charge.

"The jurisdiction to enforce specific perform-

ance is cautiously and carefully exercised, and the

court must clearh' see that it is enforcing the

contract the parties made, of which the pleadings

must give distinct information, and not a con-

tract vvhich it may make for them in the solution

of vague, uncertain, doubtful and conflicting

testimony."

Homan v. Stewart, 103 Ala. 644, 654 and cases.

And it is further respectfully submitted that a

Court of Equity in such a case is bound by precedent
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to "hold the complainants to stringent rules of plead-

ing and evidence, and require them to make out a

clear case."

The charges of fraud in this complaint are of the

most general character, to wit: the appellants are

charged "upon information and belief that after the

date of said stockholders' meeting and after said sale

of said fifteen mining claims to said corporation, as

aforesaid, by the insertion in an offer of sale recorded

in the minutes of the said stockholders' meeting of

the words 'last twelve,' the true intent and meaning

of said transaction was wrongfully and fraudulently

changed and altered." {Tr. 17, 61, 62.) This con-

stitutes a mere general sweeping, indefinite and vague

charge of fraud, the generality cf which is conclusive

of its "fishing" nature and intent.

a. The Allegations of Fraud must he specific. All the

Facts must be specifically set forth.

It is a well-settled principle that the allegations

of fraud must be specific in stating the facts and cir-

cumstances which constitute the fraud, and the time

it was discovered, to enable the defendant to meet

the charge.

"As lapse of tim.e necessarily obscures the truth

and destroys the evidence of past transactions,

courts of chancer}' will exercise great caution in

sustaining bills which seek to disturb them.. They
will hold the complainant to stringent rules of

pleading and evidence, and require him to make
out a clear case. Charges of fraud are easily made,

and lapse of tim.e affords no reason for relaxing

the rules of evidence or treating mere suspicion as
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proof. ... A complainant, seeking the aid of a

court of chancery tinder such circumstances, must
state in his bill distinctly the particular act of

fraud, misrepresentation, or concealment, — must
specify how, when, and in what manner it was
perpetrated. The charges must be definite and
reasonably certain, capable of proof, and clearly

proved. If a mistake is alleged, it must be stated

with precision, and made apparent, so that the

court may rectify it with a feeling of certainty

that they are not committing another, and perhaps

greater, mistake. And especially must there be

distinct averments as to the time when the fraud,

mistake, concealment or misrepresentation was dis-

covered, and what the discovery is, so that the

court may clearly see, whether, b}' the exercise

of ordinary diligence, the discover}' might not have
been before made."

Stearns v. Page, 7 How. 819, 829.

"The party who makes such appeal" {i.e. to

the conscience of the chancellor)
'

' should set forth

in his bill specifically what were the impediments

to an earlier prosecution of his claim; how he

came to be so long ignorant of his rights, and the

means used by the respondent to fraudulently

keep him in ignorance; and how and when he first

came to a knowledge of the matters alleged in

his bill; otherwise the chancellor may justly refuse

to consider his case, on his own showing, without

inquiring whether there is a demuiTer or formal

plea of the Statute of Limitations contained in

the answer."

Badger v. Badger, 2 Wall. 87, 95.

"These charges are altogether too vague and
uncertain, to be the basis of any action in a court

of justice. Instead of charging facts, which could

be m.et and answered, the bill deals in suspicions

and conjectures, and on belief founded in rumor
and hearsay."

Spence v, Duren, >3 Ala. 251, 253.
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See also Moore v. Greene, 19 How. 69, 72;

Ambler v. Choteau, 107 U. S. 586, 591; The N. B. &
Canada Ry. & Land Co. v. Conybeare, 9 H. L. 711;

Kerr on Mistake and Fraud (Bump's Ed.), 365.

A diligent search of the bill of complaint and peti-

tion of intervention fails to reveal the required standard

of certainty and precision in pleading fraud as a ground

for invoking the aid of a Court of Equity. There is

not to be discovered in the pleadings a single allegation

of fraud except that of altering the records {Tr. 17, 61)

that is specific or definite in its form or nature.

In Badger v. Badger, supra, the Court expressly

states that for this lack of specific statement of the

facts and circumstances, "the chancellor may justly

refuse to consider his (complainant's) case, on his

own showing, without inquiring whether there is a

demiurrer or formal plea of the Statute of Limitations

contained in the answer."

It is respectfully submitted that complainants'

case falls within the rule as enunciated in the case

last cited, justifying a Court of Equity to refuse to

consider their case on their own showing.

b. Fraud must be proved.

It is a universal principle that the party alleging

fraud must prove it. To raise a suspicion or doubt

is not enough, but it must be proved, expressly found,

clearly made out, clearly and distinctly proved, as

the authorities assert.

1. In the United States Courts.

In Teakle v. Bailey, 2 Brock. 43 (opinion by
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Chief Justice Marshall), it was held that "the onus

probandi was upon plaintiffs to show the alleged mis-

representation and concealment, and without such

proof adduced by them, the court could not interpose

its authority to set aside the contract."

In Phettiplace v. Sayles, 4 Mason, 312, 319, Mr.

Justice Story said: "The burden of proof of fraud,

indeed, rests on the plaintiff; and the fraud being

explicitly disavowed by the answers, the plaintiff

must maintain the suit by his own strength."

In Eager v. Thompson, 1 Black, 80, 91, the Court

said: "Fraud cannot be presumed or inferred without

proof in a Court of Equity, any more than in a court

of law; and in both the rule is, that he who makes

the charge must prove it."

In Sanborn v. Stetson, 2 Story, 481, Mr. Justice

Story said: "Fraud is not presumed. It must at law

be clearl}^ and fully established. Suspicion is not

enough. Doubtful circumstances are not enough."

In Clarke v. White, 12 Pet. 178, 196, the Court

said: "Truly, there are strong grounds of suspicion;

but fraud ought not to be conceived; it must be

proved and expressly found. Conard v. Nicoll, 4

Peters, 297; United States v. Arredondo, 6 Peters, 716."

In Farrer v. Churchill, 135 U. S. 609, 615, the

Court said: "The general principles applicable to

cases of fraudulent representation are well settled.

Fraud is never presumed; and where it is alleged

the facts sustaining it must be clearly made out."
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See also Conard v. Nicoll, 4 Pet. 296, 297; Ladd

V. Ladd, 8 How. 10, 28; Eyre v. Potter, 15 How. 42, 56;

Clark V. Reeder, 158 U. S. 505; Farnsworih v. Duffncr,

142 U. S. 43.

2. In other jurisdictions.

"Fraud is not to be presumed but must always

be proved. Fleming v. Slocum, i8 John, 403.

... In all actions for deceit the presumption is

in favor of innocence, and on that account the m-

tent or design to deceive the plaintiff must be

affirmatively made out by evidence. Marsh v.

Folker, 40 N. Y. 566."

Wakeman v. Dalley, 51 N.Y. 27 at 31.

In Wilde v. Gibson, 1 H.L. 607, citing from head-

note it was held that where a purchaser seeks

to be reheved against the purchase on the ground

of personal fraud by the vendor, and the alleged

fraud is not proved, he is not entitled to relief

on any other ground. Per Lord Brougham at

p 627- "There' cannot be anything more vague

than the allegation of fraud that is to be found m
the pleadings, and what my noble and learned

friend has most justly observed is a principle ot

the highest importance to be keptm view m pro-

ceedings in equity, — for the security of the Court

against imposition upon it,— for the keepmg

straight and clear the principle upon which its

jurisdiction is to be exercised,— for the safety of

the characters of the parties, - and for common

iustice My noble and learned friend has next

observed, that where fraud is to be the ground

for the proceeding, and is made the prmcple on

which the relief is sought at the hands of the

court, that fraud must be clearly and distinct y

alleged, and if so alleged, must equally be clearly

and distinctly proved, if
^

it is the ground on

which parties seek the assistance of the court for

equitable relief."

See also Luff v. Lord, 11 Jur. N. S. 50, 52.
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" The party who alleges fraud must make good
his allegation, as we have stated, 'by clear and
satisfactory evidence, such as will preponderate

over presumption or evidence on the other side.'

The law does not, generally speaking, require

more. ... If the party alleging the fraud pro-

duce such evidence as the jury could reasonably

and safely rest their consciences upon, it is suffi-

cient. But it should be clear ; and this is especially

so where there is strong prima facie evidence

against it, as where the attempt is to prove that

a deed absolute on its face is only a mortgage,

or where the terms of any written instrument

are impeached. In such cases the facts should

be ' clearly and abundantly established.

Bigelow on Fraud, 142, 143 and cases.

To the same effect are Hatch v. Bayley, 12 Cush.

(Mass.) 28; Briggs v. Humphrey, 5 Allen (Mass.), 314;

Stewart v. Thomas, 15 Gray (Mass.), 171; King v.

Eagle Mills, 10 Allen (Mass.), 548; Beatty v. Fiskel,

100 Mass. 448; Kline v. Baker, 106 Mass. 61; Taylor

V. Fleet, 4 Barb. (N. Y.) 95; Bristol v. Braidwood, 28

Mich. 191; Douglass v. MitchelVs Executor, 35 Pa. St.

440 Swales V. Jackson, 126 Indiana, 282 at 287;

Lambv. Kelsey,S4 N. Y. 645; i Greenleaf on Evidence

(16 Ed.), §80; Ludington v. Renick, 7 W. Va. 273;

Kerr on Mistake and Fraud (Bump's Ed.), 382.

The testimony of the Endicotts is the main reli-

ance of complainants to prove the allegations of fraud.

{Tr. 160-239.) We have searched these pages in vain

to discover the proofs of fraud that are necessary to

be adduced to establish complainants' right to relief.

We have not been able to find them and it is submitted

that they are not there. Their testimony proves that
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they do not know and never did know what took place

at the meeting of June 24, 1896.

The ground upon which is rested the right of

complainants to seek specific performance is that

Thomas S. Nowell caused the records of the Berners

Bay Company to be fraudulently altered subsequently

to the stockholders' meeting of June 24, 1896, at

which meeting it is alleged the offer to sell the fifteen

claims was made to and accepted by the stockholders.

{Tr. 17.) Therefore in order to prove this allegation

of fraudulent alteration of the records it must first

be proved that the contract was actually made as

alleged.

Tt is an elementary principle that to justify a

decree for specific performance,

c. The Contract must he proved.

As a prerequisite to a decree for specific performance

of a contract it is absolutely indispensable that there

should have been a contract, a meeting of the minds,

— "a compact between two or more parties," —
"a deliberate engagement between competent parties

upon a legal consideration, to do, or to abstain from

doing, some act." This contract must not only be

proved by a preponderance of evidence to justify a

decree for specific performance, but in order to obviate

the possibihty of a Court of Equity decreeing the per-

formance of a contract that was never made by the

parties, the terms of the contract must be certain

and free of all vagueness, and they must be estab-

lished by a siifficiency of evidence.
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1. In the United States Courts.

"The contract which is sought to be specifically

executed ought not only to be 'proved, but the
terms of it should be so precise as that neither

party could reasonably misunderstand them. If

the contract be vague or uncertain, or the evi-

dence to establish it be insufficient, a Court of

Equity will not exercise its extraordinary juris-

diction to enforce it, but will leave the party to

his legal remedy."

Colson V. Thompson, 2 Wheat. 336, 341.

" One of these rules (of equity) is, that in cases

of this character relief should not be granted,

after an unreasonable delay, or unless the proof

is clear and satisfactory, both as to the existence

of the agreement and as to its terms."

Nickerson v. Nickerson, 127 U. S. 668, 676.

" It (specific performance) should never be
granted unless the terms of the agreement sought
to be enforced are clearly proved, or where it is

left in doubt whether the party against whom
relief is asked in fact made such agreement."

Hennessey v. Woolworth, 128 U. S. 438, 442.

See also Dalzell v. Dueber Watch Case Mfg. Co.,

149 U. S. 315; DeSollar v. Hanscome, 158 U. S. 216;

White V. Wansey, 116 Fed. Rep. 345, 349.

2. In other jurisdictions.

" But the failure to plead the statute of frauds

did not relieve the appellee of the duty of furnish-

ing the full measure of proof which is required to

justify a decree for the specific enforcement of a
contract for the sale or conveyance of land. The
terms of the contract must be definite^ alleged,

and established as alleged by clear and satisfac-

tory proof. If the evidence fails to prove the
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contract, or any of its terms are left in doubt or
uncertainty, a specific performance will be refused.
Courts will not, in such cases, grope their way on
inconclusive probabilities, or grant relief on merely
persuasive testimony. The evidence must be such
as to produce a clear conviction of the existence
and terms of the contract as alleged."

Whisenant v, Gordon, loi Ala. 250, 256.

Homan v. Stewart, 103 Ala. 644, 654; Wiley v.

Colston, 86 Va. 520, 521, citing Gallagher v. Gallagher,

5 S. E. Rep. 297 and cases; Dinning v. Insurance Co.,

68 Illinois, 414; Suydam v. Insurance Co., 18 Ohio, 459;

Veth V. Gierth, 92 Mo, 97, 104, citing Paris v. Haley,

61 Mo. 453; Taylor v. Williams, 45 Mo. 80; 2 Story's

Eq. Jur. §§ 769, 770; Hagerman v. Bates, 69 Pac. Rep.

526; Penn v. McCullough, 76 Md. 229, 231; Meidling

v. Trefz, 48 N. J. Eq. 638.

The evidence that complainants have offered to

prove the making of this offer to the company and its

acceptance as alleged will be found on the following

pages of the transcript of the record: Tr. 186,

questions and answers Nos. 46 and 47 (excluded);

Tr. 187, No. 48; Tr. 202 and 203, Nos. 22 and 23;

Tr. 204 and 205, Nos. 24, 25 and 26; Tr. 205 and

206, No. 27; Tr. 226, No. 5; Tr. 230, No. 11.

Particular attention is called to question and answer

No. 22. (Tr. 202, 203.)

It is upon this inexact, conjectural, doubtful, im-

satisfactory, uncertain testimony offered to a Court

nine and one-half years after the transaction, that

complainants base their right to invoke the extraordi-

nary aid of a Court of Equity, for the purpose of

securing a decree setting aside the written record of
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corporate transactions, which said written corporate

record of the transaction herein in dispute has re-

mained unchallenged on the books of the company for

nearly ten years. There is not one word tending to

show that the Endicotts now have or ever did have

any personal knowledge of the offer as alleged having

been made to the company. On the contrary their

testimony proves that they do not know, and never did

know whether or not this alleged offer was made.

It is contended that such unsatisfactory and

inconclusive evidence is absolutely insufficient to jus-

tify a decree for specific performance in the face of

the written minutes of the corporate record book

(pp. 60 and 61 of the record book) and {Tr. 340,

341) which, as before stated, have stood unchallenged

for nearly a third of a generation, and in view also of

the repeated denials by Thomas S. Nowell that the

offer as alleged was ever made to the company. {Tr.

303. 306, 307, 308, 309, 318, 320, 321, 346.)

As bearing upon the evidence offered to prove

the offer as alleged, the remarks of the Court {Tr.

185, 186) are significant.

In connection with this lack of proof it is to be

noticed that the general power of attorney given by

Willis E. Nowell, under which Thomas S. Nowell was

acting, was executed in 1894 {Tr. 355), one year before

the Johnson Group was contracted for and four years

before the purchase thereof was completed. It is

therefore fair to assume that this power of attorney

had no reference to any specific transaction, but was

executed in order to facilitate the transaction of the

general Alaskan business. And there is the further
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fact to be considered that Willis E. Nowell has no

recollection of having authorized his father Thomas S.

Nowell specifically to dispose of the Johnson Group.

{Tr. 354.)

No concealment was ever made or secrecy main-

tained in the carrying on of the corporate business.

{Tr. 306, 309, 206.) At this late day (after many
acts of ratification of the acts complained of, and

of acquiescence therein by complainants, infra,) the

minutes of the transactions done at the stockholders'

meeting in question recorded in the corporate books

as required by the statutes of the state of the com-

pany's incorporation:

"All corporations, existing by virtue of the laws
of this state, shall have a clerk who is a resident

of this state, and shall keep, at some fixed place

within the state, a clerk's office where shall be
kept their records and a book showing a true and
complete list of all stockholders, their residences

and the amount of stock held by each
; '

'

Revised Statutes of Maine, Ch. 47, Sec. 20,

and attested thereto by the authorized agents of the

company, are not to be "battered down" by slight,

insufficient and doubtful evidence.

"Oral evidence of fraud, in order to vacate

a deed, should not only amount to a preponder-

ance of evidence, but such preponderance should

be based upon testimony that is clear and strong,

satisfactory and convincing; and the party com-
plaining must be reasonably free from fault or

negligence himself." At p. 291: "It should not

be battered down for alleged deceits or misunder-

standings, unless the proof of them is clearly and
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abundantly established. . . . Burleigh v. White,

64 Me. 23, 27."

Parlin v. Small, 68 Me. 289.

It is submitted that the official records of the

company, sworn to as they are by the clerk, are equal

if not superior in dignity and solemnit}^ to a convey-

ance of land by an instrument under seal.

In Penn. R. R. Co. v. Shay, 82 Pa. St. 198, 203,

per Sharswood, J.: "It has been more than once

held that it is error to submit a question of fraud

to the jury upon slight parol evidence to overturn

a written instrument. The evidence of fraud must
be clear, precise, and indubitable; otherwise it

should be withdrawn from the jury. Stine v.

Sherk, I W. & S. 195; Irwin v. Shoemaker, 8 Id.

75; Dean v. Fuller, 4 Wright, 474-"

This last citation, while not precisely in point,

this present case having been tried without a jury,

it is declaratory of the principle for which we are

contending.

Another element in the proof of fraud is that

e. Fraud will not be imputed if the Facts may he con-

sistent with Honesty of Purpose.

In Gregg v. Sayres, 8 Pet. 244 at 252, the Court

said: "Fraud, it is said, will never be presumed,

though it may be proved by circumstances. Now,
where an act does not necessarily import fraud,

where it has more likely been done through a

good than a bad motive, fraud should never be

presumed."

"The law does not allow us to impute fraud to

any party, when the facts and circumstances

out of which it is supposed to arise may well

consist with honesty and purity of intention."

Stiles & Co. V. Lightjoot, 26 Ala. 443, 445.
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"It must be conceded that the circumstances
attending the conveyance from d^endant to
his son-in-law, Nichols, are consistent with a
fraudulent intent, and that they do tend to
create a suspicion that fraud was intended by
the grantor. At the same time it cannot be
denied that they may be consistent with honesty
of purpose. When such is the case fraud will

never be imputed. Lyman v. Cessjord, 15 Iowa,

229; Schofield & Co. v. Blind, 33 Iowa, 175."

Drummond v. Couse, 39 Iowa, 442, 443.

"If the motive and design of an act may be
traced to an honest and legitimate source, equally

as well as to a corrupt one, the former should

be preferred. McConnell v. Wilcox, i Scam. 344."

Bowden v. Bowden, 75 Illinois, 143, 147.

"Assuming the facts and circumstances to be
true, are they, singly or collectively, sufficient to

justify the inference" (of fraud) "sought to be
drawn from them? We think not. They are en-

tirely consistent with honesty and good faith on
the part of the plaintiffs. ... At best it could be
merely the subject of conjecture or speculation;

and ' mere speculative inferences are not allowable

and cannot be regarded as evidence.' Goodman
V. Simonds, 20 How. 360."

Battles V. Landenslager, 84 Penn. St. 446,

451-

"Fraud, it is sometimes said, may be inferred.

But this expression must not be construed to

warrant the mere assumption of a fact. This

inference can only be drawn legitimately from some
tangible, responsible fact in proof. It is a de-

duction which an intelligent mind may honestly

make from the incidents and circumstances sur-

rounding the case, and which appear to be incon-

sistent with the good faith and rectitude of the

actor. If, however, the conduct of the party, and
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the transaction under consideration, reasonably
consist as well with integrity and fair dealing, the
law refers the act to the better motive."

Funkhouser v. Lay, 78 Mo. 458, 462.

"The law in no case presumes fraud. The pre-

sumption is always in favor of innocence, and not
of guilt. In no doubtful matter does the court
lean to the conclusion of fraud. Fraud is not to

be assumed on doubtful evidence. The facts con-
stituting fraud must be clearly and conclusively

established. Circumstances of mere suspicion will

not warrant the conclusion of fraud. If the case

made out is consistent with fair dealing and
honesty, a charge of fraud fails."

Kerr on Mistake and Fraud (Bump's Ed.),

p. 384.

See also Constant v. The University of Rochester,

133 N. Y. 640, 648 and cases cited; 14 Am. & Eng.

Encyc. of Law, 203.

And there exists here in this case a very good

reason {Tr. 307, 320) for presuming why the change

was made and why it was finally decided to offer and

accept no more than the twelve claims, viz., that the

three claims in controversy had been merely con-

tracted for, and that at that time Willis E. Nowell

had no interest in them beyond an equitable estate

raised by a contractual relation with. the owners, the

full performance of which contract of purchase and

sale was not effected and the legal estate vested in

him until 1898, two years after the stockholders'

meeting of June 24, 1896. (Tr. 354.) It is also to

be noticed that the matter of increasing the capitaliza-

tion and bond indebtedness of the company was dis-

cussed in 1895 (Tr. 304) previously to the execution
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of any contract of purchase of the Johnson Group by

Willis E. Xowell {Tr. 303, 305), in consideration of

which increase in capitalization the twelve claims were

to be transferred to the company. {Tr. 303, 304.)

The testimony shows the matter was discussed by

the parties in interest. {Tr. 306.) The last answer

is illuminating. {Tr. 309.) The obvious reason for

increasing the capitalization and bond indebtedness

was the need of more money. {Tr. 599.) Under the

circumstances as shown by the testimony it is per-

fectly consistent with all principles of good business

judgment and corporate management that the direct-

ors of the company did not deem it wise to undertake

the purchase of the Johnson Group out of the funds

to be raised by a sale of bonds, when the need of funds

to meet outstanding obligations and for further de-

velopment work was urgent. {Tr. 599.) It is not

reasonable to suppose that the Xowells would do more

than to transfer their inchoate property in the Johnson

Group. And as a matter of fact this is precisely what

the Court below said would have happened. At

Tr. 91 : "Nowell had the abilit}^ to carry out his part

of the contract, for through his power of attorney

from Willis E. Xowell, who then held the equitable

title in the Johnson Group which he could convey, he

was in a position to place the Bemers Bay Company

in the possession of the Willis E. Xowell 's title, which

might thereafter be ripened into a title in fee." The

consideration to be received in payment for the claims

to be conveyed consisted of deferred stock which by

its terms {Tr. 340, 341, also to be seen pp. 60, 61 of

the record book) could not possibly pay dividends
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for many years to come, since it was prohibited from

participation in the earnings of the company until at

least $1,000,000 and possibly until $1,500,000 had

been earned and paid out by the company in divi-

dends. {Tr. 597, 599.) The Johnson Group at this

time had been contracted for merely {Tr. 365, 366)

and the payments were not completed until 1898.

{Tr. 354.) The price paid for the Johnson Group

was $25,000. {Tr. 313.) (The Selkirk {Tr. 313) was

one of the twelve claims conveyed and is not one of

the Johnson Group.) Under these circumstances it

is not to be supposed that either Thomas S. Nowell or

Willis E. Nowell would convey the Johnson Group,

hold themselves personally bound to complete the

payment of the purchase price and take in considera-

tion thereof this deferred stock that might never pay

a dividend during the lives of its first owners. There-

fore, in order to receive a conveyance of the Johnson

Group, the company would have to provide for these

cash payments. It requires no stretch of im.agination

to infer from these circumstances that when this matter

was brought up in the discussions between the various

directors and Thomas S. Nowell, it was finally decided

not to offer the Johnson claims to the company at the

stockholders' meeting, and that this decision was ar-

rived at between the issuance of the call and the meet-

ing itself. It was omitted to ask Thomas S. Nowell

his age at the time of his examination. {Tr. 289.)

The writer of this brief, his son, as a sworn officer of

this Court may be permitted to state that Thomas S.

Nowell 's age at that time was seventy-three years, he

having been bom on October 30, 1832. It is to be
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expected that men of his age will be forgetful and it

is not to be wondered at that his remembrance at his

age of the circumstances leading up to this transac-

tion in question (out of a multitude of transactions)

has become obscured by the lapse of nearly ten years,

and that he can remember no more than that there

was a reason for the change but that his "memory
does not serve" him as to the details. {Tr. 307.) In

view of the opinion that the transfer of the twelve

claims justified the transaction {Tr. 313, 328); the

cost of the same in cash to the Nowells {Tr. 312);

the receipt of no consideration by Thomas S. Nowell

{Tr. 328); the problematical value of the stock con-

sideration to be received {Tr. 328, 329, 330), see also

pages 60 and 61 of the record book itself {Tr. 246,

247) ; the manner in which the company was financed

{Tr. 329), — in view of these facts elicited in an exam-

ination under oath, we insist that the transaction, in

which it was decided by the parties in interest {Tr.

309) to offer to and have accepted by the company

the twelve claims only which had been fully paid for

by the Nowells and which could be conveyed to the

company free of all claims, liens or other incum-

brances, was a legitimate business proposition, made

in the interest of the company and was perfectly

consistent with fair dealing and honesty. It is also

to be taken into consideration that Thomas S. Nowell

is a large creditor of the Bemers Bay Company. {Tr.

509, 510.) We maintain that the then existing cir-

cumstances, the financial condition of the company,

the personal method used in raising new money, the

acquiescence for so many years of the parties {infra),
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all point conclusively and unmistakably to the pre-

sumption of innocence. And as above shown the

authorities lay down the rule that fraud should never

be presumed where the act has more likely been done

through a good than a bad motive. Gregg v. Sayres,

supra.

f. The Fraudulent Alteration of a Writing is Never

Presumed.

" In the absence of any proof on the subject

the presumption is that the correction was made
before the execution of the deed."

Little V. Herndon, lo Wall. 26, 31.

To the same effect is Hanrick v. Patrick, 119

U. S. 156, citing above case at p. 172.

"The legal presumption as to such erasures

and changes is that they were made before the

paper was signed, and the presumption is not to

be overthrown by mere suspicion."

Ex parte Perkins, 29 Fed. Rep., 900, 907.

"Where it is claimed by the defendant in a suit

upon a promissory note, or similar instrument,
that the note has been altered since its execution,

the burden is upon him to prove that it was so

altered; the presumption being, in the absence of

anything to the contrar}^ that any alteration ap-
pearing on the face of the paper, was made at

or before the time of its execution."

Franklin v. Baker, 48 Ohio St. 296 (head-

note).

"Clearlv in ordinarv cases the alteration ou8:ht

not to raise a presumption against the instrument,

because the law never presumes wrong."

Neil V. Case, 25 Kan. 510, 516.
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"A deed cannot be altered after it is executed,
without fraud or wrong ; and the presumption is

against fraud or wrong." Per Lord Campbell in

Doe V. Catomore, i6 Aid. & Ell. (X. S.) 745.

The whole of the evidence of the Endicotts, the

witnesses upon whom complainants rely to prove their

allegation of fraudulent alteration of the record-book

of the Bemers Bay Company subsequently to the

stockholders' meeting of June 24, 1896, will be found

at Tr. 187, 188, 203, 205, 206, 224, 226, 228, 230, 232,

233. It is submitted that it does not contain a single

word of evidence worthy of the consideration of a

court of law or equity. This testimony does not

consist even of the merest hearsay, but it is based

entirely upon suspicion and conjecture. The testi-

mony consists of such statements as: "I do not know,

not being present." {Tr. 187.) "I know nothing of

what was actually done." {Tr. 188.) "I was not

present at an}' such meeting." {Tr. 203.) "I first

observed that such insertions had been made when I

saw the original offer in October, 1905." {Tr. 206.)

"No, I do not know." {Tr. 224.) It is not neces-

sary' to multiply citations from the record. The testi-

mony is all of the same tenor. It is submitted that

g. There can be no Presumption upon a Presumption.

"Where the question is one of fraud, it has

often been said, that wide latitude is to be given

to the admission of evidence; that is, collateral

facts may be proved, having only a remote bear-

ing upon the question. ... But though this is

true, yet those collateral facts, from which the

inference of fraud is sought to be drawn, must be

proved precisely as facts are proved in other
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cases. " At p. 446 :

" Whenever circtimstantial evi-

dence is relied upon to prove a fact, the circum-
' stances must be proved, and not themselves pre-

sumed. Starkie has well laid down the rule:

Stark. Ev. 57. . . .'In the first place, as the

very foundation of indirect proof is the establish-

ment of one or more facts from which the infer-

ence is sought to be made, the law requires that

the latter should be established by direct evidence,

in the same manner as if they were the very facts

in issue.'"

Douglass V. MitchelVs Executor, 35 Pa. St.

440, 445.

We maintain that the testimony of the Endicotts

does not rise above the level of mere suspicion or

gossip and is not worthy the consideration of a court

of justice, and that proving nothing, it cannot over-

come the presumption in favor of innocence, which is

not to be overthrown by mere suspicion. Ex parte

Perkins, supra.

In order to justify a presumption that the records

were fraudulently altered as alleged, that presumption

must be based upon a proved fact and that proved fact

must be the acceptance by the company of the offer as

alleged, otherwise there would exist a presumption

upon a presumption which cannot be permitted.

In connection with the evidence that has been

offered by complainants it is to be remembered that all

of the writings pertaining to the transaction, except

the original records required by statute to be kept in

Maine, supra, are in the possession of our adversaries.

{Tr. 346, 347.) It is further to be noticed that the

deposition of S. W. Fairchild was not offered in evi-

dence at the trial, although interrogotaries were pro-
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pounded to him. {Tr. 239.) S. W. Fairchild was

and is a director of the Berners Bay Company, having

been elected as such on June 12, 1894 {Tr. 584, 586);

he is also a stockholder (Tr. 594) ; he is a member of the

reorganization committee at whose instigation this suit

is brought. (Tr. 516, 27.) It was attempted to be

shown that Thomas S. Now^ell had made certain state-

ments to S. W. Fairchild. {Tr. 322, 323, 324, 325.)

Under such circumstances the presumption that S. W.
Fairchild has personal knowledge of many things con-

cerning the management of the Berners Bay Company,

is irresistibly conclusive. The inquiry, "Why was his

deposition not produced in evidence at the trial?" is

pertinent to this issue.

"The presumption of innocence may be over-

thrown, and a presumption of guilt be raised by
the misconduct of the party, in suppressing or de-

stroying evidence which he ought to produce, or

to which the other party is entitled

The general rule is, omnia prcssumimtur contra

spoliatorem. His conduct is attributed to his

supposed knowledge that the truth would have
operated against him. Thus, if some of a series

of documents of title are suppressed by the party

admitting them to be in his possession, this is

evidence that the documents withheld afford in-

ferences unfavorable to the title of that party."

Greenleaf on Evidence (16 Ed.), § 37.

"It has been said that the lapse of years cannot

fail to give rise to an unanswerable presumption

against the validity of an antiquated claim of any
kind."

18 Am. & Eng. Encyc. of Law (2 Ed.), p. 99.
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If there are any presumptions at all in this suit

they are against the validity of the charge made and

claim set up by complainant and intervener, owing to

the staleness of the claim and the entire lack of valid

excuse for the long delay (infra), the spoliation

of evidence, the utter lack of proof of fraud (supra),

and also owing to the speculative circumstances under

which the suit is brought (infra).

In connection with this alleged altered writing

the Court below takes a position entirely unwarranted

by the nature of the suit, the allegations made, and

the proofs. offered. At Tr. 103, the Court said: "De-

fendants, whose entire case rests upon it in its altered

condition, have entirely failed to account for or to

explain these circumstances, or the alteration in the

offer." Defendants do not rest their case upon the

" altered writing." They rest it upon the official records

of the corporation. It is an elementary principle that

he who takes the affirmative must prove it. It is

equally elementary that he who charges fraud must

prove it (supra). The above finding of the Court

below placed upon appellants the burden of disprov-

ing complainants' charges. It is also elementary that

a party seeking specific performance must win by the

strength of his own, and not by the weakness of his

adversary's, case. There was no evidence offered by

complainants that any offer or that any writing mak-

ing an offer to the company was presented to the

stockholders at the said meeting of June 24, 1896.

There was no evidence offered that this alleged altered

writing, minus the alterations, was presented at that

meeting. There was also no evidence offered to prove
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that this writing inckiding the alleged alterations was
not offered at that meeting. There was not any evi-

dence offered to prove anything. The burden was not

on defendants below to disprove the allegations of

complainants. The burden was on complainants to

prove the allegations of fraud. It is submitted that

fraud is not sufficiently well proved where the wit-

nesses relied upon for such proof testif}^ that they

were not present at the meeting in question, and that

they do not know whether or not the offer as alleged

was made to the company {supra). The writing

offered in evidence itself has every appearance of

being a mere draft. Appellants are helpless to prove

that it is a mere draft or to prove that it is not. The

lapse of nearly ten years has obscured the whole trans-

action. All of the books and papers belonging to the

company were taken into possession by said reorgani-

zation committee, under circumstances which the

record, unfortunately, does not disclose. The appel-

lants, therefore, are utterly helpless to offer document-

ary evidence to prove anything one way or the other.

In this respect they are at the mercy of adverse

parties who have admittedly suppressed the deposition

of S. W. Fairchild. (Tr. 239.) Under these circum-

stances the single means of defence left to appellants

is a resort to denials, and it is submitted that an

unfavorable inference on that account is therefore

neither permissible, nor just. The whole and only

ground upon which is based complainants' right to

relief is that of actual fraud, — the fraudulent altera-

tion of the records of the corporation subsequently to

the meeting of June 24, 1896, at which meeting the
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offer is alleged to have been made to and accepted by

the stockholders. Complainants have utterly failed

to prove their case and it was clearly erroneous on the

part of the Court below to find that defendants' case

rested upon the alleged altered writing, and that the

burden was upon them to explain its altered condi-

tion. Appellants rest their case upon the contract as

evidenced by the official record of the corporation

certified to under oath by the clerk, and upon nothing

else. That official record is the contract, and has

been so recognized, acquiesced in, and repeatedly rati-

fied, expressly or impliedly, during a period of nearly

ten years. Appellees charge that the record was

fraudulently altered. In face of the legal presump-

tion in favor of the regularity of these official rec-

ords, reinforced and crystallized by years of

acknowledged regularity, acquiescence and ratifica-

tion (infra), the burden of proving any irregularity or

fraud is clearly on appellees, and it is submitted that

the ruling of the Court below in this respect was

erroneous, and is contrary to the evidence as well as

contrary to the established principles of the law.

It must be taken as conclusively established that

the Nowells paid $25,000 for the Johnson properties

(Tr. 313, 364), the greater part of which sum was paid

subsequently to June 24, 1896, since the purchase

price payments were not completed until 1898. (Tr.

358.) Furthermore the costs incurred in securing the

United States patent have been paid. {Tr. 85.) In

addition, large sums of money have been expended

upon the Johnson properties in performing the annual

assessment work required by law until 1902 and in
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opening, prospecting and developing the same. {Tr.

35, 36.) No denials of these facts can be found in the

record, and no evidence was offered to disprove them.

Much effort was expended to prove by the certificate

stubs of the Alaska Nowell Gold Mining Company
that the stock was still owned and controlled by the

Nowell family {Tr. 374 to 381) and the Court below

finds as a fact that there are no innocent purchasers

for value. (Tr. 105.) It is submitted that there are

other ways of parting with one's money on the strength

of another's ownership in corporate property than by

purchasing the certificates of stock and taking a trans-

fer of the same, therefore the single fact that the stock

interests have remained intact is no proof that obliga-

tions have not been incurred in other ways, and on the

evidence offered such a conclusion is unjustifiable. It

is also submitted that in law the relation of creditor

and debtor can exist even between a father and

"members of his family. " {Tr. 105.) Upon the proofs

offered it cannot be said that the conclusions the

Court arrives at are logical deductions based upon

facts established by probative evidence. {Tr. 105.)

There was absolutely no evidence offered to prove

that any person had or had not changed his position

in reliance upon the ownership of the Nowells in the

Johnson Group.

The trial took place at Juneau and it was possible

to secure evidence that there had been "no material

changes in the value of the properties," without the

slightest difficulty, but no evidence of that kind was

offered. {Tr. 105.) It is not possible to "prospect,

open and develop" {Tr. 35) quartz mines without
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large outlay, and in the absence of denials or proof to

the contrary it must be taken as true that large sums

have been expended by the Nowells on these prop-

erties, which fact furnishes still another reason for

denying complainants below the relief they ask.

These plaintiffs below have waited for more than

nine years before coming into a Court of Equity to

assert any claim against the property in controversy.

During all these years their conduct has been such as

to give no notice to the owners of the Johnson Group

that the idea of questioning the validity of their title

was even a remote possibility. The Nowells during

all this time have been paying for the properties,

performing the annual assessment work, prospecting

and developing them by means of tunnels, shafts,

trails, etc., and have received a patent from the

United States Government for which they have also

paid. During the greater part of these nine years the

Berners Bay Company has been in the hands of a

receiver {Tr. 5), and still remains so. {Tr. i.) These

plaintiffs below have lain by all these years, induced

so to do by motives of self-interest, and now, after

the company is hopelessly insolvent, and its property

about to be sold under a receiver's sale by order of

the Court or under foreclosure proceedings, as the

case may be (see The International Trust Co. y. Decker

Brothers, No. 1335, recently decided in this Court), the

plaintiffs below, instigated thereto by the parties who

are actually behind this suit {Tr. 27 to 31), are seeking

to compel a conveyance by the Nowells of the prop-

erties in question.

86



"Where a person tacitly encourages an act to
be done, he cannot exercise his legal right in oppo-
sition to such consent, if his conduct or acts of
encouragement induced the other party to change
his position, so that he will be pecuniarily preju-
diced by the assertion of such adversary claim."

Swain v. Seamans, g Wall. 254, 274.

In Penrose v. Leeds, 46 N. J. Eq. 294 at 296:
"It is a settled doctrine in equity, that a com-
plainant seeking specific performance of a con-
tract to convey lands must institute his suit with-
out unreasonable delay, and before any material
change affecting the interests of the parties has
taken place. Watson v. Reid, 1 Russ & M. 236;
Taylor v. Longworth, 14 Pet. 172; Merritt v. Brown,
6C. E. Gr. 401."

In Mathews v. Davis, 102 Cal. 202 at 208:
"The specific performance of contracts to convey
real property will not be decreed even upon a
valid agreement, where upon all the equities pre-

sented such decree would be promotive of injus-

tice."

"A contract which becomes unreasonable after

it is made, through the fault of plaintiff, will not
be enforced. Lapse of time, change of circum-

stances, backwardness and trifling on the part of

the vendee of land, may induce a court of equity

to refuse to decree specific performance in hi^

behalf. He must present his claim to relief while

affairs remain in such a condition that perform-

ance can be enforced without injury to others,

and especially he must not himself have done any
act that is incompatible with his claim for per-

formance, or that makes such a claim inequitable."

Waterman on Spec. Perf. § 176.

See also Pence v. Langdon, 99 U. S. 581; Cnrran

V. Holyoke Water Co., 116 Mass. 90; Johnson v. Hub-

bell, 10 N. J. Eq. 332, 341; Porter v. Dougherty, 25 Pa.
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St. 405, 406; Carlisle v. Carlisle, 77 Ala. 339; Brewer

V. Keener, 42 Ark. 289, 304; Gray v. Crockett, 35 Kan.

66, 74 and cases; Vawter v. Bacon, 89 Indiana, 565;

Veth V. Gierth, 92 Mo. 97; /w r^ Ferguson s Estate, 124

Mo. 574, 583; 2 5tor>', Eg. /wr. (13 Ed.) § 769.

Even if plaintiffs below originally had had a just

cause for complaint, any rights they might have had

would have been forfeited by reason of their inequita-

ble conduct. The Xowells have spent in the meantime

large sums of money on the properties {Tr. 35, 36);

have perfected their titles thereto. {Tr. 39.) In addi-

tion to this expenditure of money whereby a decree

of specific performance would operate as a hard-

ship upon the defendants below, plaintiffs below have

waited until the company is hopelessly insolvent and

the capital stock is worthless, that is, they have waited

until all hope or chance of the shares of capital stock

ever being made a thing of value is past and beyond

all hope of recovery. For these reasons we maintain

that a decree of specific performance would be oppres-

sive, and work irreparable injustice to the appellants.

The point is of minor importance, in view of the

other good and satisfactory- grounds for reversing the

decree of the Court below. And there is the further fact

that these considerations complicate and confuse the

case and waste the valuable time of the Court. Such

issues are purely collateral and have no probative

value. Complainants base their right to the protec-

tion of a Court of Equity upon fraud, and their case

must stand or fall on that ground. If they fail to

prove the fraud as alleged b}- a sufficiency of evidence,
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their bill must be dismissed and an end made to their

case. It is submitted that the findings of the Court

are based upon conclusions that are absolutely imsup-

ported by the evidence. {Tr. 105.) In fact, there

was no evidence at all to support them.

It is to be noticed that the Endicotts invariably

speak of the alleged agreement of Thomas S. Nowell

as a promise that he would convey or cause to be con-

veyed the Johnson Group to the Bemers Bay Com-

pany. {Tr. 181, 196, 197, 211, 217, 228.) In other

words, it was all to be performed in the future.

The charge in the bill of complaint is that of

fraud. It is respectfully submitted that even if the

alleged contract with the intervener had been proved

to have been made as alleged, the refusal to perform

its terms would have been a breach of contract, no

more and no less, for which breach, damages at law

would have been a perfectly adequate remedy and

for that reason specific performance would have been

denied (infra). The alleged contract with the inter-

vener was wholly promissory in its nature, a promise

to do something at a later time. It is respectfully

submitted that

h. Fraud cannot be predicated upon a mere Promise.

I. In the United States Courts.

" Promissory statements may be made in terms

which imply that a certain condition of things

exist at the time, and form the basis of the prom-
ised future state of things. When they are of

this description, if they are intentionally false,

they are fraudulent, and' form the basis of a right

of rescission ; but other\\dse fraud cannot be predi-
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cated of promises not performed for the purpose
of avoiding a contract. Like untruthful expres-

sions of expectation or opinion, even though when
made they are made with intent to deceive, they

are not fraudulent in legal definition, because

they are not misrepresentations of existing facts.

Sawyer v. Prickett, 19 Wall. 146; Fenwick v.

Grimes, 5 Cranch C. C. 439; Jordan v. Money, 5

H. L. Cas. 214; Fisher v. Common Pleas, 18 Wend.
608; Ex parte Burrell, i Ch. Div. 551; Andrew v.

Spurr, 8 Allen, 412."

Banque Franco Egyptienne v. Brown, 34 Fed.

Rep. 162, 192.

In White v. Ewing, 69 Fed. Rep. 451, it was held

that the defense of misrepresentation was not

available to avoid payment of notes given to the

company. The representations were wholly prom-
issory, and did not state falsely any existing fact.

At p. 453: "All who took part in the scheme
knew its speculative character, and cannot escape

liability on the obligations they assumed, unless

they can put their fingers on false statem-ents of

material and existing facts which induced them
to make the venture."

In Daniels v. Benedict, 97 Fed. Rep. 367 at 380:

"and, at most, they were either promises or

prophecies, and fraud may not be predicated of

either" (citing cases).

In New York Life Ins. Co. v. McMasters Adm'r,

57 U. S. Appeals, 638 at 645 :
" It was not a fraud-

ulent representation, because fraud can never be

predicated of a promise or prophecy. U. P. R. R.

Co. V. Barnes's Administratrix, 27 U. S. App. 421;

Sawyer v. Prickett, 19 Wall. 146; Kerr on Fraud
and Mistake (Bump's Am. Ed.), 85 n. 3."

In St. Louis, etc. Ry. Co. v. Dearborn, 23 U. S.

App. 66 at 72: "There is a distinction between a

representation of an existing fact which is untrue,

90



and a promise to do or not to do something in the
future. In order to avoid a contract the former
must be relied on."

See also Burton v. Platter, 53 Fed. Rep. 90], 908.

2. In Massachusetts.

"It was a representation that something should
thereafter be done. Such a representation if any-
thing was a contract or promise. The difference

between a representation that something exists

which does not, and a representation that some-
thing shall be done thereafter is obvious. {L. R.

7 C/^. 777, 804.) A representation which amounts
to an engagement, if enforceable, must be so as

amounting to a contract. There is no middle term,

no tertium quid,'' says Lord Cranworth, "between a
representation so made to be effective for such a
purpose and being effective for it, and a contract.

{Maunsell v. White, 4 H. L. C. 1039, 1056.)"

Knowlton v. Keenan, 146 Mass. 86, 88.

"A statement promisory in its character that

one will thereafter sell goods at a particular price

or time, will pay money, or do any similar thing,

or any assurance as to what shall thereafter be
done, or as to any future event, is not properly a

representation, but a contract, for the violation of

which a remedy is to be sought by action thereon.

The statement by the defendant that he would
thereafter sell rails at a particular price if the

plaintiff would contract with the railway company
was a promise, the breach of which has occasioned

the injury to the plaintiff. (Knowlton v. Keenan,

146 Mass. 86.)"

Dawe v. Morris, 149 Mass. 188, 191.

See also Maunsell v. White, 4 H. L. Cas. 1039;

Beatty v. Lord Ebury, L. R. 7 Ch. 777.
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We do not wish to seem to defend or justify a

breach of contract, but beheving that there was here

no such breach as intervener maintains, we feel justified

in applying the well-established doctrine that fraud

cannot be imputed to a man simply because he has

broken a contractual obligation, and as the charge of

actual fraud is the gravamen of this complaint we

urge, respectfully but firmly, that| an alleged contract

promissory in its nature and effect (not proved) cannot

be made the legal foundation upon which to predicate

fraud or even a presumption of fraud. We maintain

that no proof of fraud has been made and that

complainants' case, being based upon an allegation

of actual fraud, must fail for lack of proof. The whole

course of events in the management of the corporate

business (Tr. 28, 29, 30), the complete reliance by his

associates upon Thomas S. Nowell {Tr. 200, 212, 220,

290, 329), the close and friendly relations {Tr. 309),

the absolute lack of concealment in the carrying on

of the corporate business {Tr. 309, 348, 205 ; 206, No. 27

;

197, No. 9), the financial condition of the company at

the time justifying a decision not to assume the own-

ership of the Johnson Group {Tr. 599), the many acts

of acquiescence {Tr. 207, No. 18; 236, No. 20; 238,

No. 21; 345, 350, 351, 610-616), and of ratification

{Tr. 348, 610, 616, 617, 618, 619-627), all point with

irresistible force to the inevitable conclusion that the

circumstances surroimding this case prove the entire

absence of fraud or dishonest intent. Thomas S.

Nowell understood the transaction in one way {Tr. 309).

The Endicotts understood it in another way. The dif-

ference of opinion arose out of a misimderstanding.
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We do not call in question the honesty of either party,

but contracts are not called into legal existence by
means of misunderstandings. Courts of Equity can

decree the extraordinary remedy of specific perform-

ance only of contracts that have a legal existence, and

until there exists a contract that has been created by

the mutual agreement of the parties thereto in accord-

ance with the elementary principles of law governing

the formation of contracts, there is nothing upon

which a Court of Chancery can exert this extraordinary

remedy. We respectfully submit that a legally en-

forceable contract cannot be the result of a misunder-

standing. Thomas S. Nowell asserts that he believed

that all the parties approved and understood the pro-

posal that was made to the stockholders. (Tr. 309.)

The course of conduct pursued by his associates for

more than nine years is indicative of the truth of that

belief. William Endicott acknowledges that in 1898

he loaned m.oney to Thomas S. Nowell to enable the

latter to complete the last payment on the Johnson

Group. (Tr. 235.) It was loaned for this express

purpose. Does that transaction indicate that William

Endicott held an unfavorable opinion of Thomas S.

Nowell? In the ordinary course of human events it

would be expected that stich a situation in the rela-

tions of the parties would be taken advantage of and

that the money would not be advanced except upon

the express stipulation that the Johnson Group be

conveyed to the Berners Bay Company in accordance

with the agreement as understood by the Endicotts.

But such a stipulation was not even proposed.
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In Leavenworth v. Chicago Ry. Co., 134 U. S.

688 at 709, the Court said: "Courts of Equity do
not sit to restore opportunities or renew possi-

bilities which have been permitted to pass by the

neglect, the ignorance, or even the want of means
of those to whom they were once presented."

It is clear on the evidence that the opportunity

was presented to them. The conduct of the parties

at the time of the loan in question is conclusive of the

fact that the Endicotts had no claim against the

Johnson Group, and had no idea of making any claim

against it. No other inference is possible or reasonable.

Men, as a rule, do not lend money for the express pur-

pose of enabling another to carry out and conclude a

transaction that is deemed fraudulent by the lender

and of which fraudulent intent and act the lender at

the time possesses actual and complete knowledge.

We submit that this contradictory proposition is evi-

dentially probative of the lack of good faith in which

this suit is brought and proves the speculative motive

that is behind it. (Tr. 27.)

We maintain that the evidence that has been

offered by the complainant company and intervener

to prove the fraudulent acts alleged has utterly failed

to do so, but, on the contrary, that said evidence has

proved that the fraud herein alleged has no existence

and never had any, either in law or in fact.

3. Laches.

Equity Aids the Vigilant, Not the Slothful.

a. In General.

This maxim embodies the statute of limitations

applied by Courts of Equity long before any statute
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of limitations was passed by Parliament. " A court of

equity, which is never active in relief against con-

science, or public convenience, has always refused its

aid to stale demands, where the party has slept upon

his right, and acquiesced for a great length of time.

Nothing can call forth this court into activity, but

conscience, good faith, and reasonable diligence; where

these are wanting, the Court is passive, and does

nothing. Laches and neglect are always discounte-

nanced, and, therefore, from the beginning of this

jurisdiction, there was always a limitation to suits in

this Court." Per Lord Camden in Smith v. Clay,

Ambl. 645, see 3 Bro. Ch. C. 639, note.

"Equity can only help the diligent. The prin-

ciple laid down by Lord Camden more than a
century ago is still the guide of the court in cases

where the party seeking its aid has been guilty of

great delay."

Norfolk, etc. Hosiery Co. v. Arnold, 49 N. J.
Eq. 397.

"The power (of a Court of Equity to relieve)

extends also to cases of accident and mistake.

But such relief is never given upon any ground
of which the complainant, with proper care and
diligence, could have availed himself in the pro-

ceeding at law. In all such cases he must be
without fault or negligence. If he be not within

this category, the power invoked will refuse to

interfere, and will leave the parties where it finds

them. Laches, as well as positive fault, is a bar

to such relief. {Duncan v. Lyon, 3 Johns (N. Y.)

Ch. 351. Marine Ins. Co. v. Hodgson, 7 Cranch,

332; Story, Eq. Jur. sees. 894, 896; Bigelow

on Estoppel, 151. Freeman on Judgment, sees.

486-489, 490-495.")

Brown v. County of Buena Vista, 95 U. S.

i57» ISP-

OS



'

' There is a defense peculiar to courts of equity
founded on lapse of time and the staleness of the
claim where no statute of limitations governs the
case. Such courts in such cases often act upon
their own inherent doctrine of discouraging for

the peace of society antiquated demands by refus-

ing to interfere where there has been gross laches

in prosecuting the claim, or long acquiescence in

the assertion of adverse rights. Badger v. Badger,

2 Cliff. 154; Roberts v. Tunstall, 4 Hare, 269;
Stearns v. Page, 7 How. 819."

Godden v. Kimniel, 99 U. S. 201, 210.

"The doctrine of laches is based upon grounds
of public policy, which require for the peace of

society the discouragem.ent of stale demands.
And where the difficulty of doing entire justice

by reason of the death of the principal witness or

witnesses, or from the original transactions hav-
ing become obscured by time, is attributable to

gross negligence or deliberate delay, a court of

equit}^ will not aid a party whose application

is thus destitute of conscience, good faith and
reasonable diligence

. '

'

Mackall V. Casilear, 137 U. S. 556, 566 and
cases.

"No rule of law is better settled than that a
court of equity will not aid a party whose appli-

cation is destitute of conscience, good faith and
reasonable diligence, but will discourage stale de-

mands, for the peace of society, by refusing to

interfere where there have been gross laches in

prosecuting rights, or where long acquiescence in

the assertion of adverse rights has occurred."

Hammond v. Hopkins, 143 U. S. 224, 250.

"No doctrine is so wholesome, when wisely ad-

ministered, as that of laches. It prevents the
resurrection of stale titles, and forbids the spying
out fromi the records of ancient and abandoned

96



rights. It requires of every owner that he take
care of his property, and of every claimant that
he make known his claims. It gives to the actual
and longer possessor security, and induces and
justifies him in all his efforts to improve and make
valuable the property he holds. It is a doctrine
received with favor, because its proper application
works out justice and equity, and often bars the
holder of a mere technical right, which he has
abandoned for years, from enforcing it when its

enforcement will work large injury to many."

Naddo V. Bardon, 51 Fed. Rep. 493, 2

C. C. A. 335, 4 U. S. App. 642.

See also Piatt v. Vattier, g Pet. 405, 415, 416;

McKnight v. Taylor, i How. 161, 168; Bowman v.

Wathen, i How. 189; Wagner v. Baird, 7 How\ 234;

Marsh v. Whitmore, 21 Wall. 178; Sullivan v. Portland,

etc. R. Co., 94 U. S. 807, 811; Norris v. Haggin, 136

U. S. 386; Foster v. Mansfield, etc. Ry., 146 U. S. 88;

Penn. Mutual Life Ins. Co. v. Austin, 168 U. S. 685,

697 and cases cited; Willard v. Wood, 164 U. S. 502,

524; A^. y. City V. Pine, 185 U. S. 93, 103; Shappiro

V. Goldberg, 192 U. S. 232; Sanborn v. Stetson, 2 Story,

481, 484; Swift V. Smith, 79 Fed. Rep. 709, 713; 49

U. S. App. 181, 186; Mundy v. Davis, 20 Fed. Rep.

353; York V. Passaic Rolling Mill Co., 30 Fed. Rep.

471; Miles V. Vivian, 79 Fed. Rep. 848, 853 and cases;

Curtis V. Lakin, 94 Fed. Rep. 251; Tash v. Adams,

10 Cush. (Mass.) 252, 253; Boston & Maine R. R. v.

Bartlett, 10 Gray (Mass.), 384, 385; Fuller v. Melrose,

I Allen (Mass.), 166; Evans v. Bacon, 99 Mass. 213;

Learned v. Foster, 117 Mass. 365; In re Whitmore, 157

Mass. 46; Holder v. Hillson, ijo Mass. 466; Doane v.

Preston, 183 Mass. 569; Ashursfs Appeal, 60 Pa. St.
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290; Wissler v. Craig, 80 Va. 30; Hill v. Umberger,

77 Va. 653; Frame v. Frame, 32 W. Va. 463, 479;

Coleman v. First National Bank of Decatur, 115 Ala.

307; Wilson V. Wilson, 41 Oregon, 459; Lindsay

Petroleum Co. v. Hurd, L. R. 5 P. C. 221; Kerr on

Mistake and Fraud (Bump's Ed.), 303; 2 Pomeroy Eq.

Rem. § 814 and cases; Cooley on Torts (3 Ed.), 962

et seq.

In accordance with the general doctrine of laches

barring a right to specific performance as laid down

in the foregoing authorities, we maintain that the

Court below should have dismissed this bill as being

without equity. There has been an unexcused delay

of nine and one-half years in instituting this suit

which, independently of other circumstances still more

unfavorable to complainant compan}^ and the inter-

vener, should be adjudged an absolute bar to relief

in equity.

It is a well-settled principle in equit}^ that

b. Excuse must be shown for the Delay.

"Courts of equity are not disposed to upset
business transactions, or to disturb titles, that

have passed unchallenged for years; and they will

not do so unless at the instance of a suitor who
has been diligent and persevering in the pursuit

of his rights, and who can and does show good
and sufficient reasons for not making an earlier

application for relief. This doctrine is elementary,

and has been frequently reiterated and applied,

especially by the federal courts. Wood v. Car-

penter, loi U. S. 135; Speidel v. Henrici, 120

U. S. 377; Felix V. Patrick, 145 U. S. 317; Wetzel
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V. Transfer Co., 12 C. C. A. 490; Kinne v. Webb,
4 C. C. A. 170; Naddo v. Bardon, 2 C. C. A. 335."

Kimball v. Chicago, etc. Brick Co., 119 Fed.
Rep. 102, 106.

"Independently of any statute of limitations,

courts of equity uniformly decline to assist a
person who has slept upon his rights and shows
no excuse for his laches in asserting them."

Speidel v. Henrici, 120 U. S. 377, 387.

"There is not the slightest evidence that any
other one of the complainants was not fully

apprised of what had been done from the time of

the transaction, and certainly they all had the
fullest means of knowledge. No excuse is, there-

fore, shown for theii' long delay, and it is difficult

to see why they are not barred by the rule in

equity analogous to the statute of limitations.

Upon this subject it is unnecessary to cite author-

ities. They are found in numbers in the decisions

of this court, as well as elsewhere. It is not to

be questioned that a direct suit at law, founded
upon alleged fraud in making the compromise,
would have been barred by the Indiana statutory

limitation of six years. It cannot be maintained
that supine negligence and lapse of time are less

efficient in a court of equity."

New Albany v. Burke, 11 Wall. 96, 107.

"The relief will not be granted unless the party

seeking it is prompt in his application, or shows
good reason for the delay. Marquis of Hertford v.

Boore, 5 Vesey, 719; Milward v. Earl of Thanet,

Ibid. 720, note b; Eads v. Williams, 4 De Gex
M. & Gor. 691 ; Fry on Spec. Perf. § 732."

Gariss v. Gariss, 16 N. J. Eq. 79, 82, 83.

See also Harwood v. R. R. Co., 17 Wall. 78, 81;

Brown v. Guarantee Trust Co., 116 U. S. 403, 414;

Felix V. Patrick, 145 U. S. 317; Ware v. Galveston City
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Co., 146 U. S. 102, 116; Hardt v. Heidweyer, 152 U. S.

547, 558; Abraham v. Ordway, 158 U. S. 416, 420 and

cases; Whitney v. Fox, 166 U. S. 637, 647; Fuller v.

Montague, 16 U. S. App. 391, 404 and cases; Wetzel v.

Minn. etc. Transfer Co., 27 U. S. App. 594, 599 and

cases; Hendryx v. Perkins, 114 Fed. Rep. 801, 811;

18 J\m. & Eng. Encyc. of Law (2 Ed.), 100, n. 2.

Some of the reasons given by the Endicotts for

the long dela}^ in instituting this suit will be found at

Tr. 200, No. 16; 207, No. 29 and No. 30; 236, No. 18;

237, No. 20. In connection with these answers it is

to be remembered that the difficulties in the way of

bringing suit have been no greater at any time since

1896 than in 1906 when this suit was instituted, none

of the conditions with respect to the management of

the company having changed in the least. We main-

tain that the reasons above noted are totally inade-

quate to enable the complainants to escape the penalty

which a Court of Equity attaches to unexcused delay

for an unreasonable length of time. In fact, the

reasons given are speculative and prudential in char-

acter and it is well settled that prudential reasons

entitle a complainant to "less favorable consideration

by a court of equity than if his conduct had been that

of mere inaction."

c. Delay for Prudential Reasons.

"The effort made to explain and extenuate
such dela}" does not help the complainant's case.

It is said that complainant was constrained to

execute the release and rest under it, because it

feared that litigation to recover its demands would
imperil its receipt of future royalties under the
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contract. Courts of equity, it has often been
said, will not assist one who has slept upon his
rights, and shows no excuse for his laches in
asserting them. The complainant's excuse, in
this instance, that he preferred for prudential
reasons to receive money and an acquittance of
claims from the Washburn and Moen Company,
and to abide by the settlement for a period of
several years, rather than to assert its existing
demands, is entitled to a less favorable considera-
tion by a court of equity than if its conduct had
been that of mere inaction. Lane & Bodley Co. v.

Locke, 150 U. S. 193, 201; Hager v. Thomson, i

Black, 80."

Thorn Wire Co. v. Washburn & Moen Co.,

159 U. S. 423, 444-

See also Twin-Lick Oil Co. v. Marbury, 91 U. S.

587, 592; Johnston v. Standard Mining Co., 148 U. S.

360, 371 and cases; Lane & Bodley Co. v. Locke, 150

U. S. 193; McCabe v. Matthews, 155 U. S. 550; Credit

Co. V. Arkansas Cent. R. R., 15 Fed. Rep. 46; Bacon v.

Hennessey, 35 Fed. Rep. 174, 176; Curtis v. Lakin, 94

Fed. Rep. 251 ; Gibson v. Herriott, 55 Ark. 85, 17 S. W. R.

589; Merritt v. Brown, 19 N. J. Eq. 286; Bush v. Sher-

man, 80 Illinois, 160, 175; Kerfoot v. Billings, 160 Illi-

nois, 563; Wolf V. Great Falls, etc. Co. (Mont.), 38 Pac.

Rep. 115; Roby v. Cossitt, 78 Illinois, 638; Ford v.

Euker, 86 Va. 75, 79; Knox v. Spratt, 23 Fla. 64;

Gentry v. Rogers, 40 Ala. 442, 449; Marshall v. Perry,

90 Illinois, 289, 294; Catlin v. Green, 120 N. Y. 441;

Hoyt V. Pawtucket, no Illinois, 390, 399; Watson v.

Reid, I Russ and M. 236; 2 Morawetz on Corporations

(5 Ed.), § 630; Rogers v. Van Nortwick, 58 N. W. R.

757. 763-
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It is submitted that the conduct of the Endicotts

has been such that it is impossible "to avoid the con-

viction that it marks the difference between fore-

thought in one condition of things and afterthought in

another," as was said by the Court in Wood v. Car-

penter, loi U. S. 135, 140. Their reasons given for

delay therefore entitle intervener, and complainant

company as well, to less favorable consideration than

if they had been merely inactive.

d. Delay is not allowed where the Property is Specu-

lative.

"In Grymes v. Sanders, 93 U. S. 55, 62, Mr.
Justice Swayne said :

' Where a party desires to
rescind on the ground of mistake or fraud, he
must, upon the discovery of the facts, at once
announce his purpose, and adhere to it. If he be
silent, and continue to treat the property as his

own, he will be held to have waived the objection,

and will be conclusivel}- bound by the contract,

as if the mistake or fraud had not occurred. He
is not permitted to play fast and loose. Delay
and vacillation are fatal to the right which had
before subsisted. These remarks are peculiarly

applicable to speculative property like that here
in question, which is liable to large and constant
fluctuations in value. Thomas v. Bartow, 48 N. Y.
200; Flint V. Woodin, 9 Hare, 622; Jennings v.

Broughton, 5 De G. M. & G. 139; Lloyd v. Brews-
ter, 4 Paige, 537; Saratoga & S. R. R. Co. v. Row,
24 Wend. 74; Minturn v. Main, 3 Seld. 220; 7 Roh.
Prac. c. 25, sec. 2, p. 432; Campbell v. Fleming, 1

Ad. & El. 41; Sugd. Vend. (14th Ed.) 331;; Diman
V. Providence, VV. & B. R. R. Co., 5 R. ^I. 130.'"

Kinne v. Webb, 12 U. S. App. 137, 144.

"Special reasons existed in the case in hand
which required the plaintiffs to be prompt in the
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assertion of their rights when they became aware
that Lakin claimed the Utah property as his own.
In the first place, the property consisted of min-
ing claims, which were subject to great and sudden
fluctuations in value, and the rule is that one
claiming an interest in property of that nature
must take steps to establish his title with all con-
venient speed, if he has reasonable grounds to
believe that such asserted interest will be denied
by those in possession of the property who are at

the time engaged in developing it." In this case

two years' delay was held fatal.

Ctirtis V. Lakin, 94 Fed. Rep. 251, 255.

Great West Mining Co. v. Woodmas of Alston

Mining Co., 14 Colo. 90.

In this case a delay of less than three years

after discovery of the fraud (less than the period

prescribed by the Colorado statute of limitations)

was held to be such laches as to bar relief. At
p. 94 the Court says: "It is a familiar principle

that courts of equity will only grant relief in

cases in which the application therefor is made
promptly and without reasonable delay, whatever
may be the merits of the controversy. The neces-

sity for the application of this rule to cases in

which the subject-matter of the litigation is the

right to unpatented mining property, the only

value of which arises from the precious metals

contained therein, is apparent. The value of such

properties is always uncertain, and usually purely

speculative." At p. 95, citing Peebles v. Reading,

8 Serg. & R. 493, the Court says: "The strongest

equity may be forfeited by laches, or abandoned
by acquiescence."

In Hall V. Nash et al., 33 Colo. 500, the stock-

holders forfeited a lease of mining property by
failure to work it, and the president of the com-

pany took a new lease and developed it into a

paying mine. Held, that the stockholders were

estopped to assert any claim to an interest in the
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new lease after three years' delay. Plaintiffs had
actual notice and knowledge of all the facts. At
p. 507 the Court said: "Where property is of a

fluctuating or speculative character, the rule is,

that it is the duty of the party complaining to

press his claim at the earliest possible time."

" The question as to delay may be much affected

by reference to the nature of the property, or to

the change of circumstances as to the character

or value of the property in the intermediate period.

A delay which might have been of no consequence
in an ordinary case, may be amply sufficient to

bar the title of relief, when the property is of a

speculative character, or is subject to contingen-

cies, or where the rights and liabilities of others

have been in the meantime varied. If the prop-

erty is of a speculative or precarious nature, it is

the duty of a man complaining of fraud to put
forward his complaint at the earliest possible time.

He cannot be allowed to remain passive, prepared
to affirm the transaction if the concern should
prosper, or to repudiate it if that should prove to

his advantage."

Kerr on Mistake and Fraud (Bump's Ed.),

p. 306, cited in Haywood v. Bank, 96 U. S.

611 at 618, and in Land Co. v. Ewing,

31 U. S. App. 102 at 108.

In Hayward v. Nafl Bank, 96 U. S. 611, a delay

of less than four years was held to bar relief. In

Sagadahoc Land Co. v. Ewing, 31 U. S. App. 102, a

delay of three and one-half years; in Hatcher v.

Hatcher, 139 Mo. 614, a delay of less than nine years; in

Pratt V. California Mining Co., 9 Sawy. 354, 24 Fed.

Rep. 869, a delay of six and one-half years; in Thomp-

son V. Ferry, 56 Pac. Rep. 741, a delay of ten years,

were all held to be fatal. The case last cited is instruc-
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tive. In Pike v. Vigcrs, 2 Dr. & Wal. 266, a delay of

less than three years was held fatal. In Birmingham

Coal Co. V. Lloyd, 18 Ves. Jr. 515, a delay of two years;

in Clegg V. Edmondson, 8 De Gex, M. & G. 787, a delay

of nine 3^ears; in Prendergast v. Turton, i Younge &
Coll3^er, Ch. 98, a dela}" of nine years; in Sharp v.

Wright, 28 Beav. 150, a delay of five years; in Ride v.

Jewell, L. R. 18 Ch. D. 660, a delay of six years, were

all held fatal. In Boston & Maine R. R. v. Bartlett,

10 Gray (Mass.), 384, a delay of three years was held to

bar relief.

See also Galliher v. Cadwell, 145 U. S. 368; John-

ston V. Standard Mining Co., 148 U. S. 360 and cases

cited at 370; Chic. M. & St. P. Ry. Co. v. Stewart, 19

Fed. Rep. 5; Hatch v. The Lucky Bill Mining Co.,

25 Utah, 405, 418 and cases.

There have not only been unexcused gross laches

iri this case, but there have been laches for prudential

reasons {Tr. 199, 200, 207, 235, 236, 237, 238), which

latter are less favored in equity than mere inaction.

Further than this the speculative character of the

property involved rendered it imperative for a com-

plainant to seek his remedy at the earliest possible

moment. The delay here has been much greater than

that which has been held to be fatal in most of the

mining property cases, or where the property is sub-

ject to rapid fluctuations in value. Upon these grounds

alone it is proper and just that the decree of the Court

below be reversed.
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e. Difficulty of making Proof of Transactions long

past.

" One of the grounds upon which courts of

equity refuse reUef where the plaintiff is guilty

of laches is the injustice of imposing upon the

defendant the necessity of making proof of trans-

actions long past, in order to protect himself in

the enjoyment of rights which, during a consider-

able period, have passed unchallenged by his adver-

sary, with full knowledge of all the circumstances.

The principle has been thus stated by this court:
' Length of time necessarily obscures all human
evidence, and deprives parties of the means of

ascertaining the nature of original transactions;

it operates by way of presumption in favor of the

party in possession. Long acquiescence and laches

by parties out of possession are productive of

much hardship and injustice to others, and cannot

be excused but by showing some actual hindrance

or impediment caused by the fraud or conceal-

ment of the party in possession, which will appeal

to the conscience of the chancellor.' Wagner v.

Baird, 7 How. 258."

Abraham v. Ordway, 158 U. S. 416, 421.

" Where important evidence in behalf of the

defendant has been lost during the delay of the

complainant, he will generally be barred from
relief. The loss may result from the death or

incapacity of some of the witnesses. Again, the

delay ma}^ be so long that under the circumstances

many of the important facts have become obscured.

To allow a complainant relief in such cases would
frequently risk a great hardship to innocent parties.

Consequently, the courts decline to interfere."

5 Pomeroy Eq. Jur. § 22.

See also Lutjen v. Lutjen (N. J. Eq.), 53 Atl. Rep.

625.

The foregoing doctrine is peculiarly applicable to

this present suit. The reorganization committee at
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whose instigation this suit is brought claim to be the

authorized custodians of the books of the company.

{Tr. 346, 516.) So far as it appears the charter of the

company is still in force, the mortgage bonds have not

been foreclosed, and the property of the company is in

the custody of the Court. It is submitted that the

reorganization committee, so called, have not shown

their authority to retain possession of the books in

question. It is therefore within the power of the ad-

verse parties to offer in evidence what writings they

choose to offer or to withhold what they choose to

withhold. They have chosen to suppress the deposi-

tion of S. W. Fairchild {Tr. 239), under circumstances

which cause the presumption against the spoliator to

operate against them with decisive force. If they will

suppress evidence in one instance, it is not unfair to

presume that they will pursue the same course when-

ever it is considered by them to be for their advantage.

Omnia prcesmnuntur contra spoliatorem. Appellants

are, therefore, under the necessity of making proof of

their innocence by a reliance solely upon that frail

and uncertain element, human memory, of a transac-

tion and of the events leading up thereto that have

become obscured by the lapse of nearly ten years.

The testimony of the Endicotts themselves is ample

proof of the uncertainty in which long past events are

enshrouded. {Tr. 162, 192, 193, 196, 200, 201, 210,

225, 226.) They cannot remember details having to

do with their personal affairs, and their uncertain

remembrance of their own affairs is a practical demon-

stration of the wisdom of the doctrine of laches as

administered in Courts of Equity, and of the injustice
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of compelling a defendant to meet such allegations of

fraud after the lapse of so many years.

The averment that Arthur L. Nowell died long

before the discovery of the acts complained of is not

true (Tr. 8), he having died in January, 1904, or more

than seven years after the Endicotts acknowledge they

had full knowledge of the facts. He was Thomas

S. Nowell 's "right-hand man" and transacted a great

part of the details of the business {Tr. 315, 316, 553,

554, 563, 583, 584, 590, 593, 610, 618), and he was

present at the stockholders' meeting of June 24, 1896.

(Tr. 315.) It can be seen that it is a distinct and

decided hardship to be deprived of the advantage of

his testimony, since he had personal knowledge of and

attended to many of the details of the business, and

of the transaction in question, as well. (Tr. 593.)

/. Laches by Stockholders.

Henry Endicott was a stockholder in the Berners

Bay Company (Tr. 161), and he is estopped to question

the transaction of which he complains by his laches

as such stockholder.

In Calivada Colonization Co. v. Hays, 119 Fed.

Rep. 202, the complainant corporation issued over

one-half of its stock to defendant, its president,

for services rendered. Held (citing from head-

note) , that a suit by a corporation or stockholders

for the cancellation of stock of the corporation

on the ground that its issuance was unauthorized

and illegal cannot be maintained after the lapse of six

years from the time it was issued, during all of

which time the transaction appeared fully from
the books of the corporation. At p. 207, the

Court said: "The transaction was not concealed,
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but was disclosed by the minute book and stock
books of the company. It had the sanction of
every one then owning stock. It was open to
every subsequent subscriber for, or purchaser of,

stock." At p. 208, the Court said: "If any of

the subscribers for the 40,000 shares did not have
full knowledge in respect to the issue of the
126,000 shares to the defendant, it was not be-

cause anything was concealed from them. They
had the means of knowledge w^ithin reach; and
the possession of such means of knowledge is, in

equity, the same as knowledge itself. (Citing

City of New Albany v. Burke, 11 Wall. 96, 107,— 20 L. Ed. 155.) "
. . .

" Even if the resolution of

March 13, 1895, and the issue of stock thereunder,

had been avoidable originally, the lapse of time
before the filing of this bill, on July 13, 1901,

should prevent relief. To let in such a defense it

is not necessary that a foundation be laid by any
averment" (citing Sullivan v. Railroad Co., 94
U. S. 806,— 24 L. Ed. 324). "Where the evidence

discloses laches on the part of the complainant, a

court of equity will refuse relief. Id. Nothing
can call a court of equity into activity but
conscience, good faith and reasonable diligence."

(Citing Hayward v. Bank, 96 U. S. 611, 618,— 24

L. Ed. 855.) "In Socie'te Fonciere et Agricole des

Etats Unis v. Milliken, 135 U. S. 304,— 10 Sup. Ct.

823,— 34 L. Ed. 208, a delay of only two years in

commencing proceedings to set aside a judgment
for usury was held to be laches and fatal. In

Evers v. Watson, 156 U. S. 527,— 15 Sup. Ct.

430,— 39 L. Ed. 520, the delay of complainants for

four years to assert their claim was accounted

good ground for denying relief. In the present

case there was a delay of more than six years,

which w^as inexcusable under the circumstances."

In Dimpjel v. Ohio & M. Ry., no U. S. 209,

there was a suit by a minority stockholder on

behalf of himself and such other stockholders as

might join him in the suit, to set aside a contract
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alleged to be ultra vires. The suit was commenced
three years and nine months after the transaction
complained of. No attempt was made to prevent
the act, and there was no appeal by them to the
directors. Held, that complainants have not shown
any ground which would justify the court to
inquire into the validity of the transaction. At
p. 2IO the Court said: " Objections now come with
bad grace from parties who knew at the time all

that was being done by the company, and gave no
sign of dissatisfaction. The purchase and the
issue of the bonds were public acts known to them,
and presumably to all stockholders. A stock-
holder must make a better showing of wrongs
which he has suffered, and also of efforts to obtain
relief against them, before a court of equity will

interfere and set aside the transactions of a rail-

way company or of its directors."

In the leading case of Kent v. Quicksilver Min-
ing Co., 78 N. Y. 159, a delay of four years was
held fatal to the minority stockholders, although
the act complained of was illegal as to them. At
p. 188: "It is said that the common stockholder
should have some time in which to seek relief. It is

enough to say in answer, that four years at least

went by before a holder of common stock asked
for the aid of the courts, and then not until a
holder of preferred stock asked that aid to restrain
proposed corporate action meant to put the com-
mon stock upon an equality with his own." At
p. 190: "We have made mention of the position
that the transaction was unconscionable and ex-
tortionate. Looking at it now it seems so to
be. . . . However that may be, an unconscion-
able arrangement will not be disturbed when
there has been ratification of it with knowledge of
all its bearings, after time has been had for con-
sideration" (citing I Story, Eq. Jur. § 345).

See also Hoyt v. Latham, 143 U. S. 553, where a

delay of five years was held a bar to relief. In Taylor

110



V. 5. & N. Alabama R. Co., 13 Fed. Rep. 152, a delay

of ten years; in Streight v. Junk, 59 Fed. Rep. 321, a

delay of two years; in Toledo, etc. R. Co. v. Trust Co.,

95 Fed Rep. 497, 530, a delay of ten years; Fredericks

V. Penn. Canal Co., 109 Pa. St. 50, a delay of ten

years; Tyrrell, v. Cairo R. R. Co., 7 Mo. App. 294, two

years; in Stoddard v. Decatur Cracker Co., 184 Illinois,

53, a delay of seven years; Atlantic Trust Co. v. N. Y.

etc. Water Co., 75 N. Y. App. Div. 354, a delay of

seven years; Loomisv. Missouri, etc., Ry., 165 Mo. 469,

470, a delay of ten years; in Peabody v. Flint, 6 Allen

(Mass.), 52, a delay of less than four years; in Dunphy

V. Traveller Newspaper Co., 146 Mass. 495, 500, a delay

of three years since the last act complained of; in

Royal Bank of Liverpool v. Railroad & Depot Co., 125

Mass. 490, a delay of seven years; in Doane v. Preston,

183 Mass. 569, 572, a delay of six years, —were all held

to bar the stockholders' right to relief. See also Cook

on the Law of Stock & Stockholders, § 686; Helliwell

on Stock & Stockholders, § 408; Ashursfs Appeal, 60

Pa. St. 290; Trimble v. Am. Sugar Refining Co., 61

N. J. Eq. 340, 345; Rabe v. Dunlap, 51 N. J. Eq. 40;

Evans s Appeal, 81 Pa. St. 278, 302; see also Watts's

Appeal, 78 Pa. St. 370, 395, holding that six years'

delay barred an action against directors for misuse of

corporate property.

"If a principal neglects promptly to disavow
an act performed on his behalf, without precedent

authority, he m.ay become estopped by his silent

acquiescence or laches from repudiating the act,

although it was not his intention to ratify the act,

and he has not actively manifested his assent."

2 Morawetz on Corporations (2 Ed.), § 630.
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"There are in general two ways in which a
stockholder may be said to have ratified an act

of the directors which he is attempting to enjoin

or set aside. The ratification may be by an
express agreement or statement to that effect, or

it may be by such laches or acquiescence as will

amount to an implied ratification."

Cook on Corporations (5 Ed.), § 730, citing

cases.

"It is not necessary, in order to render a trans-

action unimpeachable, that any positive act of

confirmation or release should take place. It is

enough, if proof can be given of a fixed and
unbiassed determination not to impeach the trans-

action. This may be proved, either by acts evi-

dencing acquiescence, or by the mere lapse of time
during which the transaction has been allowed to

stand. Acquiescence or delay for a length of time
after a man is in a situation to enforce a right,

and with full knowledge of the facts, is, in equity,

cogent evidence of a waiver and abandonment of

the right."

Kerr on Mistake and Fraud (Bum.p's Ed.),

298.

See also Wilson v. Parvin, 119 Fed. Rep. 652, 662;

Fisher v. Boody, i Curtis, Cir. Ct. R. 206, 218; Badger

V. Badger, 2 Cliff. (U. S.) 137, 155 and cases; Stuart

V. Hayden, 72 Fed. Rep. 402, 411, 412 and cases;

March v. Whitmore, 21 Wall. 178; Lux v. Haggin,

69 Cal. 255, 269, 270; Harrington v. Paterson, 124 Cal.

542; Bush V. Sherman, 80 Illinois, 160; Chateau v.

Allen, 70 Mo. 290, 329; Irvine v. Robertson, 3 Rand.

(Va.) 549; Lindsay Petroleum Co. v. Hurd, L. R.

5 P. C. 221; Pike V. Vigers, 2 Dr. & Wal. 266; Perry

on Trusts (5 Ed.), § 870; i Greenleaj on Evidence (16

Ed.), §47; Coquard v. National Linseed Oil Co.,
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17 1 Illinois, 480, 484; Levin v. Chicago Gas, etc. Co.,

64 Illinois App. 393, 403.

g. Directors' Laches.

In considering the question of acquiescence and

ratification of the transaction complained of it is a

significant fact that at no time since the formalities

of the incorporation of the company were completed,

and the company was actually exercising its corporate

franchise and transacting business, have the Nowells

been in control of the management except as stock-

holders. The board of directors since June, 1894, has

been composed of seven members {Tr. 586), of which

Thomas S. Nowell was but one. Thomas S. Nowell

owned nearly all of the Berners Bay Company stock,

and in that way he could determine who should con-

stitute the board of directors, but there his power

over the management stopped. The board when

elected had controlling authority. Pullman Car Co.

V. Missouri Pacific Co., 115 U. S. 587 at 596. The

mere fact that Thomas S. Nowell owned a majority

of the stock did not give him legal control of the

company; nor from such ownership can the legal in-

ference be drawn that he dominated the board of

directors. Porter v. Pittsburg, etc. Co., 120 U. S. 649

at 670. The directors were all stockholders and each

had a pecuniary interest in the success of the business.

It is not presumable, in the nature of things, that

business men with money interests involved will be

so totally controlled and dominated by one man that

they will supinely permit their pecuniary rights to be

invaded by a deliberately fraudulent transaction and
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remain inactive during a period of eight or ten years.

There has been here not only no action, not even a

protest, but on the contrary there have been acts by

means of which the complete confidence in him of

Thomas S. Nowell's associates have been plainly made

manifest. {Tr. 613, 614, 615, 620-627.) Independently

of these votes of confidence, the directors by their

laches have placed themselves and, of course, the

company as well, beyond the pale of a Court of Equity.

"And it was clearly the duty of the directors

to give contrary instructions, if they wished to

withdraw the general management from the presi-

dent; and to disaffirm the action of their agents

promptly and at once, if they objected to it.

Indianapolis Rolling Mill v. St. Louis, etc. R. R.,

120 U. S. 256; Creswell v. Lanahan, loi U. S. 347."

Fitzgerald Construction Co. v. Fitzgerald,

137 U. S. 98, 109.

" When the president of a corporation executes,

in its behalf, and within the scope of its charter,

a contract which requires the concurrence of the

board of directors, and the board, knowing he
has done so, does not dissent within a reasonable

time, it will be presumed to have ratified his

act."

Pittsburg, etc. Ry. Co. v. Keokuk, etc. Bridge

Co., 131 U. S. 371, 381.

In Aiigusta, etc. R. Co. v. Kittel, 2 U. S. App. 411,

a delay of two years by the directors and officers of

the company in disaffirming the action of the president

of the company in executing certain mortgages was

held to be laches, and that the transactions should be

treated as fully ratified on the part of the company.

In addition to these nine years or more of delay
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as an officer of the Bemers Ba}^ Company, from which

long delay a ratification is to be presumed, there have

been nine years of delay in disaffirming the vote of

their proxies, during which nine years the Endicotts

have had actual knowledge of the fact that the Johnson

Group had not been conveyed to the company.

h. Laches in disaffirming Vote of Proxy.

Stress w^as laid upon the fact that Thomas S.

Now^ell received the proxy of Henry Endicott, but it

is submitted that he (Endicott) is making his objection

too late. No evidence was offered of the form or

contents of the proxy. {Tr. 167.)

"A stockholder who, by power of attorney,

has authorized another to vote his stock at any
and all stockholders' meetings," in the same
manner as I should do were I there personally

present, "is estopped, by the vote of his proxy,

as respects any irregularities in the proceedings
or calls of the meeting, which he could have
waived if personally present."

Columbia Nat. Bank of Tacoma v. Mathews,

85 Fed. Rep. 934 (head-note).

"A stockholder is bound by the action of his

proxy at a stockholders' meeting, unless he exer-

cises the most active diligence in repudiating the

same, and is chargeable with such knowledge of

what was done at the meeting as he ought to

have obtained and would have obtained in the

exercise of reasonable diligence and care with

respect to his business and property rights; a

delay of more than a year before taking an;-

steps to repudiate the action of his proxy, if
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unexcused, is such laches as will debar a stock-

holder from the right to relief."

Synnott v. Cumberland Bldg. Loan Ass'n,

117 Fed. Rep. 379 (head-note).

See also Thames v. Central City Insurance Co.,

49 Ala. 577.

It is submitted that at this late day, under the

circumstances that are present in this case (long delay,

acquiescence and express ratification), intervener can-

not be permitted to call in question the acts done at

the stockholders' meeting of June 24, 1896. But

complainant company and intervener aver that the

offer was made to the company and that the records of

the stockholders' meeting were falsely engrossed.

The burden is on appellees to prove the allegations by

a sufficiency of evidence, which they have not done.

And had they done so, by their acts they have shown an

intention to waive the fraud, had fraud existed, which

was not the case.

4. Acts Showing Intention to Waive Fraud.

In St. John v. Hendrickson, 81 Ind. 350, it was

Held, that where a party with full knowledge of all

the material facts does an act which indicates his

intention to stand to the contract and waive all right

of action for the fraud, he cannot maintain an action

for the original wrong practiced upon him. Where

the affirmance of the contract is equivalent to a

ratification, all right of action is gone (citing Bigelow

on Fraud, 184).

See also Nounnan v. Skitter County Land Co., 81

Cal. I.
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It is respectfully submitted that delay alone for

the length of time existing in this case would be an
absolute bar to relief in equity, which long delay,

w^hen coupled with distinct official acts of ratification

{Tr. 347, 348, 349), infra, and other official acts mani-

festing entire confidence in Thomas S. Nowell {Tr.

613-615,620-6 27), whereby he is clothed with unlimited

power and discretion in carrying on negotiations for

the common good of the parties in interest, is con-

clusive against appellee's right to relief. The sole

justification that remains for further argument is the

duty to protect the undoubted rights of these appel-

lants. Thomas S. Nowell was left by his associates

with the entire control and management of this com-

pany (Tr. 164, 200, 212, 220); all of the moneys

derived from the sale of the securities, several hundred

thousand dollars, were deposited in his hands to be

expended in carrying on the business, and he has

issued his personal obligations as against the capital

raised for the benefit of this company by means of

his personal efforts and influence. {Tr. 329, 510.)

And after activities extending over a period of about

two years, this inimical reorganization committee

{Tr. 478 to 515, 27), having possession of the corporate

books {Tr. 346, 347), has thus far brought this single

suit which has resulted, we maintain, in an utter lack

of proof of the allegations of fraud. Res ipsa loquitur.

5. Ratification by the Company and Stockholders.

Aside from the presumption of acquiescence and

ratification arising from long delay there have been
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distinct and unequivocal acts of ratification, not only

by the intervener but by the complainant company.

The acts of ratification are so plain and unmistak-

able that it is unnecessary to make copious citations

to establish it under the state of facts as shown by

the record.

I. The stockholders in the old company surren-

dered their certificates and accepted the new issue

under the amended charter. {Tr. 194, 195,611, 612.)

In Hull V. Glover, 18 N. E. Rep. 198 (111.), it was

Held, that surrendering stock in the old company,

and accepting stock in the new company and uniting

individually in a conveyance, was a ratification, although

the transaction had not been previously authorized

by the stockholders.

"Although these conditions were questioned
by the complainant at the hearing, yet his long
acquiescence must be considered as equivalent to
a consent on his part. Whatever ground of equity
an individual stockholder may have had at the
time of the agreement, a counter equity has arisen

from lapse of time and acquiescence. A much
shorter period of acquiescence has been held to
suffice. Graham Y. The Birkenhead Co., 2 Mach. &
Gor. R. 146."

Giffordv.N. J.R.Co., loN. J. Eq. 171, 176.

No act can be more clearly unauthorized than
an alteration of the charter or articles of associa-

tion of a company by the act of merely a portion
of its members. Yet if a portion of the share-

holders or the directors of a corporation under-
take to accept a new charter, or to adopt new
articles of association on behalf of the whole com-
pany, their acts miay be ratified by the remaining
mem.bers; and ratification may even be implied
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from mere acquiescence, or a neglect on the part
of the dissenting shareholders to restrain the com-
pany from departing from its original constitu-
tion."

2 Morawetz on Corporations (2 Ed.), § 623,

See also Bank v. Dandridge, 12 Wheat. 64; Zahris-

kie V. Cleveland, etc. R. Co., 23 How. 381, 387; Belle-

ville Savings Bank v. Winslow, 35 Fed. Rep. 471;

Bangor, etc. R. Co. v. Smith, 47 Me. 34, 35; Common-

wealth V. Cidlen, 13 Pa. St. 133; Lyons v. Orange, etc.

R. Co., 32 Md. 18, 27; Kenton County Court v. Bank

Lick Turnpike Co., 73 Ky. (10 Bush) 529, 535; Hope,

etc. Ins. Co. v. Beckmann, 47 Mo. 93; Covington v.

Covington Bridge Co., 10 Bush, 69, 71; Cincinnati, etc.

R. Co. V. Cole, 29 Ohio St. 126, 134; Don's v. Naper, 91

Illinois, 44; State v. Sibley, 25 Minn. 387, 403.

2. The company has taken the benefit of the

contract, has expended large sums of money derived

from sales of the new bonds, and has exercised its

rights of ownership and dominion over the property

conveyed to it thereunder for more than nine years

without objection to the transaction by the stock-

holders.
^

'

' And when a contract is made by any agent of

a corporation in its behalf, and for a purpose

authorized by its charter, and the corporation

receives the benefit of the contract, without objec-

tion, it may be presumed to have authorized or

ratified the contract of its agent. Bank of Colum-

bia V. Patterson, 7 Cranch, 299; Bank of U. S. v.

Daiuiridge, 12 Wheat. 64; Zabriskie v. Cleveland,

etc. R. 23 How. 381; Gold Mining Co. v. Xational

Bank, 96 U. S. 640; Pneumatic Gas Co. v. Berry,

113 U. S. 322, 327. This doctrine was clearly
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and strongly stated by Mr. Justice Story, deliver-

ing the judgment of this court, in each of the

first two of the cases just cited."

Railway Cos. v. Keokuk Bridge Co., 131

U.'S. 37i> 381.

See also Robinson v. Mutual, etc. Ins. Co., 16 Blatch.

(U. S.) 194, 215.

"The rule of law upon the subject of the dis-

affirmance or ratification of the acts of an agent

required that if they had the right to disaffirm it

they should do it promptly, and, if after a reason-

able time, they did not so disaffirm it, a ratifica-

tion would be presumed ... if the suit brought
in this case can be considered as an act of dis-

affirmance, it came too late, as it was commenced
some six months after they had knowledge of the

release. As was stated in the somewhat analo-

gous case of the Twin-Lick Oil Co. v. Marhury, 91

U. S. 592, 'the authorities on the point of the

necessity of the exercise of the right of rescindnig

or avoiding a contract or transaction as soon as

it may be reasonably done, after the party, with
whom that right was optional, is aware of the

facts which gave him that option, are numer-
ous. . . . The more important are as follows:

Badger v. Badger, 2 Wall. 87; Harwood v. R. R.

Co., 17 Id. 78; Marsh v. Whitmore, 21 Id. 178;

Vigers v. Pike, 8 CI. & Fin. 650; Wentworth v.

* Lloyd, 32 Beav. 467; Follanshee v. Kilhreth, 17

Illinois, 522; S. C. 65 Am. Dec. 691. See also

Gold Mining Co. v. National Bank, 96 U. S. 640;

Law V. Cross, 1 Black, 533."

Indianapolis Rolling Mill v. St. Louis, etc.

R. R., 120 U. S. 256, 259.

See also Washington Irrigation Co. v. Krutz, 119 Fed.

Rep. 279; Kelley v. Newburyport Horse R. R., 141

Mass. 496, 499; Ashursfs Appeal, 60 Pa. St. 290; U . S.

Rolling Stock Co. v. Atlantic, etc. R. Co., 34 Ohio, 450,
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452 and cases cited; Gifford v. N. J. R. Co., lo N. J.

Eq. 171; Hope Ins. Co. v. Bechnann, 47 Mo. 93; Irvine

V. Union Bank of Australia, 2 App. Cas. 366, 46 L. J.

P. C. 87; Evans v. Smallcombe, L. R. 3 H. L. 249, 256;

Phosphate of Lime Co. v. Green, L. R. 7 C. P. 43;

Grant v. United Kingdom, etc. Rys. Co., 40 Ch. D. 135,

139, 140, 58 L. J. Ch. 211; 2 Morawetz on Corporations,

§§ 618, 623, 633.

At the stockholders' meeting of June 24, 1896,

at which meeting it is alleged that the Johnson Group

was sold to the company, it will be seen that Henry

Endicott voted 133 shares and William Endicott voted

233 shares. {Tr. 593, 594.) At the stockholders' meet-

ing of March 30, 1897, Henry Endicott voted 300

shares, and William Endicott voted 573 shares. {Tr.

610, 611.) The Endicotts had therefore more than

doubled their holdings of stock in the new company.

Furthermore they voted their increased amount of

stock at the stockholders' meetings of May 10, 1897

{Tr. 616); of June i, 1897 {Tr. 617); of July 3, 1897

{Tr. 617, 618); of September 4, 1897 {Tr. 618); of

September 20, 1897 {Tr. 619); of October 12, 1897

{Tr. 627). At all of these meetings the same stock-

holders were present as at the meeting of March 30,

1897. At the m.eeting of March 30, 1897 {Tr. 610 to

616), Thomas S. Nowell was given full power and

authority to sell the property of the company, fix the

terms and conditions, etc. At the meeting of Sep-

tember 20, 1897, the acts of Thomas S. Nowell, done

since the meeting of March 30, 1897, were "approved,

ratified, and confirmed." {Tr. 619 to 627 at 626.)
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We find, therefore, that at all of these stock-

holders' meetings the Endicotts were present, either

in person or by proxy; that three months after they

have had actual knowledge of the alleged fraud they

unite with the other stockholders in clothing Thomas

S. Nowell with plenary powers to dispose of the

property of the compan}^; and that on September 20,

1897, six months later still, they unite with the other

stockholders in approving, ratifying and confirming

the acts done by Thomas S. Nowell pursuant to the

authority with which he was clothed by the vote of

the stockholders on March 30, 1897. {Tr. 610 to 616.)

Under this state of facts if the company and the

Endicotts are not to be considered as having ratified

and acquiesced in the result of the stockholders' meet-

ing of June 24, 1896, we submit that no case of ratifica-

tion, or of acquiescence can be found in the books.

(Jr. 593 to 608.)

In Bell V. Hudson, 73 Cal. at 288, it was said that

"the principal foundations of the doctrine (of laches)

are acquiescence and lapse of time." There has been

lapse of time, nine and one-half years, and there have

been not only acquiescence, but ratification as well

{supra). In NorrisY. Haggin, 136 U. S. 386 at 392, the

Court said: "It is a part of this general doctrine that

to avoid the lapse of time or statute of limitations,

the fraud must have been one which was concealed

from the plaintiff by the defendant, or which was of

such a character as necessarily implied concealment.

Neither of these principles can apply to the defendants

in this case." There was no concealment or attempt

at concealment in this case. {Tr. 196, Nos. 7 and 8;
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197, ^'0. 9; 347» 348, 349-) The only excuses that

have been offered to explain the long delay are ]3ru-

dential or speculative in their nature, which excuses

are less favored in Equity than mere inaction. The

speculative character of the property in question de-

manded prompt action. The lapse of time has ren-

dered it unjust to demand that defendants shall make
proof of transactions that have become obscured by

time and by the death of an important witness, Arthur

L. Now^ell, who had personal knowledge of and par-

ticipated in the transaction in question. There have

been not only delay and laches by the stockholders,

but also by the directors, i.e. by the component parts

of the corporation itself and by their authorized agents,

the officers of the company. It is submitted that on

the doctrine of laches alone the decree of the Court

below should be reversed. But in addition to this

good and satisfactory ground (laches) for refusing the

relief of specific performance, there are still other

reasons for so refusing the relief prayed for, viz. : the

unequivocal acts of acquiescence in, and ratification

of, the contract that was in fact made. Where silent

acquiescence extending over a period of more than

nine years is supplemented by unmistakable and ex-

press acts of ratification, such as are found in this

case, it is submitted that all right to invoke the aid

of a Court of Equity is irrevocably gone, had such

right existed at all.

6. Constructive Trust.

It is perfectly plain that the object of complainant

company in making Henry Endicott a party to this
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suit is for the purpose of attempting to engraft upon

the transaction in question the element of a trust by

operation of law. We maintain: ist, That the contract

as alleged was not proved by the evidence. 2d, That

it was within the Statute of Frauds. 3d, That it is

barred by the Statute of Limitations.

The element of proof has been discussed supra.

It is clear that the contract alleged to have been made

between Henr\^ Endicott and Thomas S. Nowell is

open to the objection and defense of the Statutes of

Frauds and Limitations. The letter which, it is

claimed, embodied the contract was not signed.

{Tr. 173.)

"Whatever be the form of the memorandum,
the statute requires that it be signed. Though it

should be all written out with the party's own
hand, there must still be a signature."

Browne on the Statute of Frauds (5 Ed.),

§ 2>SS-

"And now, by an unbroken current of authori-

ties, running through many years, it is settled

too firmly for question, that payment, even to

the whole amount of the purchase-money, is not

to be deemed such part performance as to justify

a court of equity in enforcing the contract."

Browne on the Statute of Frauds (5 Ed.),

§ 461 and cases cited.

"The payment of the purchase price is not such

a part perfonnance of an oral contract to convey

land as to overcome the plea of the statute, but

possession in pursuance of the terms of the con-

tract, and improvements made upon land, are

sufficient for that purpose."

Cooper Y. Thomason, 30 Or. 161, 174.

See also Jacobs v. R. R. Co., 8 Cush. (Mass.) 223.
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The denial by Thomas S. Nowell that this con-

tract was ever made will be found at Tr. 73.

"In this case the agreement is fulh^ denied in

the answers; and then the rule in equity is, that
the statute of frauds can be relied on. The
complainant is then bound to prove a legal agree-
ment, which, in cases like this, must be in writing.
Browne on Stat, of Frauds, § 511; Ontario Bank
V. Root, 3 Paige, 478; Cosine v. Graham, 2 Paige,
181."

Johns V Norris 22 N. J. Eq. 102, 109.

The Court below lays stress upon the fact that

the unsigned offer was typewritten upon the letter-

heads of Thomas S. Now^ell. We maintain that the

rule requiring the memorandum to be signed by the

person to be charged, though it should be all written

out with the party's own hand, is not to be overcome

by a typewritten offer on business paper with printed

business head at the top. To hold so would subject

men to as great perils as would the repeal of the

Statute of Frauds.

However that may be, it becomes immaterial in

view of the lapse of the statutory period in which

action could be brought. "Remedies are to be de-

termined by the law of the forum.
'

' Willard v. Wood,

164 U. S. 502. "State statutes of limitation and the

construction of the same as given by the courts of the

State furnish the rule of decision in the Federal Courts

in cases where they apply." Leffingwell v. Warren,

2 Black, 599.

See also Hall v. Russell, 3 Sawy. 506, 515.
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" No rule is more firmly established than that

this court will follow the construction given by
the Supreme Court of a state to a statute of

limitations of a state. Bauserman v. Blunt, 147
U. S. 647."

Dibble v. Bellingham Bay Land Co., 163
U. S. 63, 73-

The Massachusetts Statute of Limitations reads

as follows: "The following actions shall, except as

otherwise provided, be commenced only within six

years next after the cause of action accrues:

First, Actions of contract founded upon con-

tracts or liabilities, express or implied, except

actions limited by the provisions of the preceding
• section or actions upon judgments or decrees of

courts of record of the United States or of this

or of any other state of the United States."

Revised Laws of Massachusetts, Ch. 202,

Sec. 2.

In Massachusetts a right of action to enforce a

constructive trust is barred at law or in equity in six

years. Farnham v. Brooks, 9 Pick. (Mass.) 212;

Johnson v. Ames, 11 Pick. (Mass.) 173; Harlow v.

Dehon, iii Mass. 195.

In Farnham v. Brooks, 9 Pick. (Mass.) 212,

there was a bill in equity to set aside a receipt

and agreement on ground of constructive fraud.

Held, that the statute of limitations operates as

a bar to a suit in equity, by its own force and
not by the discretion or courtesy of the court.

The statute of limitations does not apply to direct

trusts created by deed or will, and perhaps not
to those created by appointment of law, such as

executorships and administrations; but construc-

tive trusts resulting from partnerships, agencies,

and the like, are subject to the statute. Actual
fraud discovered (or which the plaintiff had the
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means of discovering) more than six }'ears before
the commencement of a bill in equity, will not
take the case out of the statute of limitations.

A bar created by the statute of limitations is not
avoided by mere constructive fraud.

"The statute bar is absolute where it applies,

and no allegations of poverty, ignorance, hardship
or mistake can avoid it. If courts allowed the
rule of law, or periods of time, to be controlled

by such considerations, there would be no end to
litigation, and no certain rules of property."

Perry on Trusts (5 Ed.), § 857.

" Courts of equit}^ says Judge Story, act upon
the analogy of the law, as to the Statute of Limi-
tations, and w411 not entertain a suit for relief,

if it would be barred at law. If the objection

does not appear on the face of the bill, it may be
taken by way of plea or b}^ way of answ^er; but
the clear inference is, that the learned author did

not regard the plea or answer as necessary when
the objection was apparent on the face of the bill

of complaint. Story's Eq. Plead. § 503; Cooper's

Eq. Plead. 167; Mitford's PL by Jeremy, 212;

Maxwell v. Kennedy, 8 How. 222; Hovoden v.

Annesley, 2 Sch. & Lef. 638."

Badger v. Badger, 2 Cliff. (U. S.) 137, 156.

See also Amory v. Lawrence, 3 Cliff. (U. S.) 523.

On the doctrine of the Statute of Limitations

operating as a bar in equity as well as at law see

verbatim citations, and cases cited supra. See also

Michoud V. Girod, 4 How. 504, 561; Carroll v. Green,

92 U. S. 509, 516; Taylor v. Holmes, 127 U. S. 489,

493; Wetzel V. Transfer Co., 27 U. S. App. 594, 599;

Ashursfs Appeal, 60 Pa. St. 290, 316; Perry on Trusts

(5 Ed.), § 869.
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In the first place, there is no element of trust in

the relation that is attempted to be set up between

intervener and Thomas S. Nowell. If anything at all,

it was no more than a case of a mere contract for the

breach of which an action at law would lie for dam-

ages, and there being a perfectly adequate remedy at

law, there was and is no reason why a Court of Equity

should interfere. The bonds of the Bemers Bay Com-

pany had no peculiar or exceptional value; on the

contrary they had no market value at all (Tr. 329),

which proves that damages would have been an ade-

quate remedy at law.

"The rule is a familiar one, that a court of

equity will not entertain a case for relief where
the complainant has an adequate legal remedy.
The complaining party must, therefore, show that

he had done all that he could do at law to obtain

his rights."

Case V. Beauregard, loi U. S. 688, 690.

"An equally decisive objection to the mainte-

nance of this bill is, that plaintiff has a complete

and adequate remedy at law."

Jacobs V. R. R. Co., 8 Cushing (Mass.) 223,

225.

If we grant, for the sake of argument, that there

is an element of trust in the case, the intervener is no

better off as regards his present status, since a con-

structive trust is barred in Massachusetts six years

after the action accrued. The records of the Bemers

Bay Company show that on June 30, 1896, at a meet-

ing of the Board of Directors {Tr. 347), which was par-

ticipated in by Aaron Hobart, Henry Endicott and

Wallace Hackett, the records of the stockholders'
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meeting of June 24, 1896, were duly examined and

approved, and the President and Secretary were author-

ized to execute and deHver the deed of trust as pro-

vided and voted at said stockholders' meeting. {Tr.

347, 348.) In the absence of any denial of the cor-

rectness, or of evidence to prove the incorrectness of

the records of the said directors' meeting of June 30,

1896, it must be taken as admitted that it is a true

record of the minutes of that meeting. (And, if so, qucBre,

why was it not alleged that the records of the Bemers

Bay Company were "wrongful!}' and fraudulently

altered" between the dates of June 24 and June 30,

1896?) At this directors' meeting of June 30, 1896,

Henry Endicott had free and full opportimity to exam-

ine the mortgage deed of trust, and he expressly ac-

knowledged that he " should, of course, have noticed

that the Johnson claim was omitted," had he read the

instrument. {Tr. 205, 206, Q. and A. No. 27.) He

must, therefore, be taken to have had on June 30,

1896, actual knowledge, or its equivalent, in legal con-

templation. Henry Endicott testified that he is a

trustee. (Tr. 160.) That he induced his friends to

take over the bonds. (Tr. 163, also 57.) Beyond

this he was under a duty to the stockholders as a

director. (Tr. 161.) Charged w^th all these duties,

he fails even to read the description of the property

covered by the mortgage deed, and ratifies the trans-

action as a director of the company.

"A court of equity will not undertake, any

more than a court of law, to relieve a party from

the consequences of his own inattention and care-

lessness. Where the means of knowledge are at

hand and equally available to both parties, and
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the subject of purchase is ahke open to their

inspection, if the purchaser does not avail him-
self of these means and opportunities, he will not
be heard to say that he has been deceived by the
vendor's misrepresentations. If, having eyes, he
will not see matters directly before them, where
no concealment is made or attempted, he w^ill not
be entitled to favorable consideration when he
complains that he has suffered from his own
voluntary blindness, and been misled b}^ over-

confidence in the statements of another."

Mr. Justice Field in Slaughter's Admr v.

Gerson, 13 Wall. 379, 383.

" If a part}' who can read will not read a deed
put before him for execution, or if, being unable
to read, will not demand to have read or ex-

plained to him, he is guilty of supine negligence,

which, I take it, is not the subject of protection,

either in equity or law."

Per Chief Justice Gibson in Greenfield's

Estate, 14 Pa. St. 489, 496.

"The common law affords to every one reason-

able protection against fraud in dealing; but it

does not go to the romantic length of giving in-

demnity against the consequences of indolence

and folly, or a careless indifference to the ordinary
and accessible means of information."

2 Kent Com. (14 Ed.) p. 818.

See also Penn. R. R. Co., v. Shay, 82 Pa. St. 198;

Wallace v. St. P. M. & 0. Ry. Co., 67 Iowa, 547 and

cases.

In the face of these acts and being charged with

actual knowledge {Foster v. Mansfield, etc. Ry., 146

U. S. 88, 99), he continues to maintain that he did not

discover the omission of the "Johnson" until six

months later, i.e. in December, 1896. [Tr. 196, No. 8.)
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But on his oum testimony his right to sue, either in

equity or at law, is now hopelessly barred under the

Statute of Limitations. Except for the protection

of appellants in their rights it would be a waste of

time further to discuss the right of intervener to in-

voke the aid of a Court of Equity.

Under the construction given the Massachusetts

Statute of Limitations by the Supreme Judicial Court

of Massachusetts, intervener is barred both at law and

in equity. He is barred to bring an action at law, and

the above court holds that a trust arising by operation

of law is equally barred in equity six years after the

right of action accrued.

In the bill of complaint {Tr. ii), it was attempted

to establish that owing to the fact that Thomas S.

and Willis E. Nowell were officers of and interested in

the Bemers Bay Company there existed a fiduciary

relation between them and the company, whereby

any mining property they might acquire in their

personal capacities would be charged with an implied

trust in favor of the company. We deem it merely

necessary to make mention of this absurd contention.

Men do not renounce all their individual rights in

becoming officers in corporate bodies, which the fore-

going proposition would compel them to do, if it were

carried to its logical conclusion. We take it that

Thomas S. and Willis E. Nowell were quite as free to

acquire mining propert}^ after their connection with

this company as they were before it, and that any

mining property which they did so acquire in Alaska

was as free from any and all burdens of an equitable

nature as the property belonging to other and entirely

131



distinct persons. There is no element of trust in the

case from any point of view.

7. A Director may vote his Stock in his own
Interest.

The contract made between the Berners Bay

Company and Thomas S. Nowell was legal and subse-

quent events have certainly proved it was fair. The

contract could have been made without the minority

votes of the Endicotts. {Tr. 593 to 595.) In fact, it

was not shown that the proxy of either one of the

Endicotts was voted. Henry Endicott himself does

not know whether or not his proxy was voted. He
was not present at the meeting and is not "sure."

{Tr. 216.) It was not even shown that the call to

the stockholders' meeting was ever sent out officially

or received by intervener. He cannot remember whether

he received one by mail or not. (Tr. 177, No. 30.)

"Where a director has sold his property to the
corporation, or has committed other act which
is voidable and not void, and where a majority
of the stock can ratify and validate that act, it

being not actually fraudulent, but merely voidable

at the option of the stockholders, the important
question arises whether, in taking the vote of

the stockholders on such a question, the stock

held by the director himself is to be counted.

The well-settled rule is that his stock is to be
counted, even though the vote would have failed

if his stock had not been voted."

2 Cook on Corporations, § 662 at p. 1524.

"A contract between a director and the corpora-

tion is voidable, and not void. Accordingly, if
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none of the stockholders object to such a contract
it is legal."

2 Cook on Corporations, § 649 at p. 1461.

Leavenworth v. Chicago Ry. Co., 134 U. S. 688,

holds that a director can vote his own stock; Hodge

V. U.S. Steel Corporation, 54 Atl. Rep. (N. J.) i, holds

that directors who vote their own stock do not vote

in their fiduciary capacit3^ but, like other stockholders,

in the right of the shares held by them {head-note).

8. A Stockholder may vote his own Stock in

HIS OWN Interest.

It is well settled that a stockholder may vote his

own stock in his own interest. His motive is immate-

rial. He is not a trustee for the other stockholders.

"Although there is constructive fraud in a con-

tract made by all the acting directors of a cor-

poration with themselves as individuals, which
renders the contract voidable, there is no such

fraud in a stockholder's voting upon a transaction

between the corporation and himself. N. \V.

Transportaation'Co. v. Beatty, 12 App. Cas. 589;

Gamble v. Water Co., 123 N. Y. 91; Bjorngaard v.

Bank, 49 Minn. 483. See also Twin-Lick Oil Co.

V. Marhury, 91 U. S. 587; Pneumatic Gas Co. v.

Berry, 113 U. S. 322; Conynghanis Appeal, 57

Penn. St. 474."

Nye V. Storer, 168 Mass. 53, 55.

See also Worth, etc. Co. v. Bingham, 116 Fed. Rep.

785, 791, citing Cook, Corp. § 662; Shaw v. Davis, 78

Md. 318; Bjorngaard v. Goodhue County Bank, 52

N. W. R. 48.
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The contract was legal in every respect and it

was one which the majority had a perfect right to

make. It was not oppressive or unconscionable as

against the minority stockholders and the right of the

Nowells to vote in favor of the transaction as carried

out is not open to question or doubt.

9, It was Error to allow Intervener to become

A Party to this Suit.

We maintain it was error for the Court below to

allow intervener to be made a party to this suit. He

has not shown that he has done all that is necessary,

nor has he shown the facts that are necessary to

entitle him to be made a party to this suit.

"Before a stockholder can sustain a suit to

remedy the frauds, ultra vires acts, or negligence

of directors, he should be certain that three dis-

tinct facts or conditions exist in his favor. These
are: first, that the acts complained of are such as

amount to a breach of trust, and such as neither

a majority of the directors nor of the stockholders

can ratify or condone; second, that the complain-
ing stockholder himself is free from laches, acquies-

cence, or ratification of the acts to remedy which
the suit is brought; third, that the corporation
has been requested and has neglected or refused

to institute the suit; that the suit is instituted by
bona fide stockholders as complainants, and that
the corporation and the guilty parties and other
proper parties have been made defendants."

Cook on Corporations (5 Ed.), §§ 646, 647,

It is well settled that minority stockholders cannot

question, in judicial proceedings, the acts of directors

or majority of stockholders, unless such acts are ultra
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vires, illegal or fraudulent. Metcalf v. American School

Furniture Co., 122 Fed. Rep. 115; Lowe v. Pioneer

Threshing Co., 70 Fed. Rep. 646; Hodge v. U. S.

Steel Corporation (N. J.), 54 Atl. Rep. i; Sewell v.

East Cape May Beach Co., 50 N. J. Eq. 717; Eller-

manv. Chicago, etc. Rys. Co., 49 N. J. Eq. 217, 232 and

cases; Hatch v. The Lucky Bill Mining Co., 25 Utah,

405; 71 Pac. Rep. 865.

As regards all matters intra vires the policy of the

law is to leave the affairs of corporate bodies to the

management and control of their own chosen agen-

cies, and minority stockholders will not be permitted

to displace corporate authority and control by sub-

stituting thereof the policy, management and control

of the courts, except in plain cases of such fraud or

maladministration as works manifest oppression or

wrong to them. Hawes v. Oakland, 104 U. S. 450,

460; Wolfe V. Underwood, 96 Ala. 329, t^t^T) ^^^ cases;

Roman v. Woolfolk, 98 Ala. 219, 237 and cases; Hart

V. Ogdensburg, etc. R. Co., 89 Hun. (N. Y.), 316, 323;

Burden v. Burden, 159 N. Y. 287, 307; Gamble v.

Queens County Water Co., 123 N. Y. 91, 98; Morawetz

on Corporations, § 243.

Courts of Equity will not undertake to control

the policy or business method of a corporation, although

it may be seen that a wiser policy might be adopted,

and the business be more successful if other methods

were pursued. Donald v. American Smelting Co., 61

N. J. Eq. 458, 463; Trimble v. American Sugar Re-

fining Co., 61 N. J. Eq. 340, 349; Berger v. U. S. Steel

Corporation, 63 N. J. Eq. 809, 829; Wolf v. Pa. R. Co.,

195 Pa. St. 91, 98; Wheeler v. Pullman Iron and Steel
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Co., 143 Illinois, 197, 207; Flynn v. Brooklyn City

R. R. Co., 158 N. Y. 493, 507.

The majority stockholders of a corporation have

the right to control it as against the minority, and the

latter cannot be allowed to dictate the corporate

policy. Ervin v. Oregon Ry. & Nav. Co., 27. Fed. Rep.

625, 630, 631 and cases; Lewisohn v. Anaconda Copper

Min. Co., 26 Misc. (N. Y.) 613, 624, 625, 626 and

cases; Ranger v. Champion Cotton Press Co., 52 Fed.

Rep. 611, 614 ; Wheeler v. Pullman Iron & Steel Co., 143

Illinois, 197, 208; Wallace v. Pierce-Wallace Pub. Co.,

loi Iowa, 313 (head-note); Emerson v. South Fork,

etc. Co., 53 Pac. Rep. (Kan.) 756.

There is an implied contract to submit to the

will of the majority. Farmer's Loan & Trust Co. v.

Toledo, etc. R. Co., 54 Fed Rep. 759, 768; Metcalf

V. American School Furniture Co., 122 Fed. Rep.

115, 119; Dickinson v. Consolidated Traction Co.,

114 Fed. Rep. 232, 254; Wheeler v. Pullman Iron, etc.

Co., 143 Illinois, 197, 207; Durfee v. Old Colony, etc. R.

Co., 5 Allen (Mass.), 230.

Even the right to sue for tdtra vires acts of the

corporation may be waived by laches, or acquiescence

in the acts complained of. Terry v. Eagle Lock Co.,

47 Conn. 141, 161; Rahe v. Dunlap, 51 N. J. Eq. 40;

Kent V. Quicksilver Mining Co., 78 N. Y. 159, 186;

Skinner v. Smith, 134 N. Y. 240, 249; Hotel Co. v.

Wade, 97 U. S. 13; Btirden v. Burden, 159 N. Y. 287,

304-

On sufficient proof that the directors, officers

or majority stockholders of a corporation are conduct-

ing its affairs in their own interests exclusively and
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defrauding the minority out of their legal rights,

Courts of Equity will always interpose for the pro-

tection of the minority. But even in the case of fraud

the minority can forfeit their right to relief by laches

or acquiescence in the acts complained of. Hazard v.

Credit Mohilier of America, 38 i'ed. Rep. 195; Taylor

V. S. & N. Alabama R. Co., 13 Fed. Rep. 152; Pacific

R. Co. V. Missouri Pac. R. Co., 12 Fed. Rep. 641;

Snow V. Boston Blank Book Mfg. Co., 158 Mass. 325;

Peabody v. Flint, 6 iVllen (Mass.), 52.

A majority of stockholders may ratify a voidable

contract with directors. Hodge v. U . S. Steel Corpora-

tion, 54 Atl. Rep. I ; Grant v. United Kingdom, etc.

Rys. Co., 40 Ch. D. 135.

It is submitted had intervener exercised the

diligence required of him by bringing his suit within

a reasonable time a Court of Equity would have refused

to grant him relief on the single and simple ground

that it would have been a case of interference in the

internal affairs and management of a private corpora-

tion. The contract that was made by and with the

company was intra vires and perfectly legal. It was

not against public policy. It was not fraudulent or

tainted with maladministration as to the corporation,

or stockholders. The transaction was unconcealed

and was recorded in the corporate books, which were

open to the inspection of all persons in interest. It

was not oppressive as to the minority stockholders

and it threatened no danger or harm to their interests.

As against any stockholder, it could have been ratified

by a majority of the stockholders. As a matter of
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fact, it was ratified by a majorit}^ of the stockholders.

That the corporation may and will be controlled by

the majority, is one of the conditions to which a stock-

holder impliedly agrees when he becomes a member

of the corporate body. Therefore, should we grant

evers^thing that intervener claims, and had he pursued

his rights with the required diligence, a Court of Equity

would have refused to consider his case, and he would

have been left to his remedy at law, had any existed.

The Nowells transferred valuable claims to the com-

pany and the consideration they received in deferred

stock has never been worth a dollar and never will be.

There never was any contract of sale except as set

forth in the minutes of the record-book, and even if

there had been a fraudulent alteration of the records

as alleged, independently of any plea of laches or

statute of limitations, there have been such acts of

ratification of the transaction with knowledge of all

the facts that the company and its component parts,

the stockholders, are estopped to call it in question.

10. He Who comes into Equity must come
WITH Clean Hands.

The record discloses the fact that Thomas S. Nowell

in past years had been making efforts to effect a sale

of the company's properties. The negotiations were

carried on for the benefit of all the parties in interest.

So long as these negotiations were being carried on

by Thomas S. Nowell, the Endicotts were entirely

willing to waive any alleged claim they might have

thought the}' had to the Johnson Group. {Tr. 199,

200, 201, 207, 236, 237.) With the appearance upon
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the scene of new parties who are seeking to gain con-

trol of the properties {Tr. 346), under the guise of a

reorganization plan of the company {Tr. 27) and with

whom the Endicotts have identified themselves, the

years of efforts of Thomas S. Nowell in their interest

are as nothing, and having no further use for his

efforts, the Endicotts, acting in conjunction with their

newly found associates, now seek to wrest from

Thomas S. Nowell and his sons the very property, the

rightful title to which the Endicotts for years have

acknowledged to be in the Nowells. Such an equivocal

course of conduct at once reveals the speculative and

unjust spirit in which this suit is brought. And it is

to be remembered that this inequitable conduct is

proved by the testimony of the Endicotts themselves.
'

' He who comes into Equity must come with clean

hands." Can the Endicotts, who have pursued this

equivocal course, be said to have come into Equity

with clean hands? In past years their position was

one of approbation for Thomas S. Nowell and his

efforts to protect and promote the interests of his

associates, making no claim against the property in

controversy. To-day, having allied themselves with

opposing interests, they seek to deprive the Nowells

of this, their property. Under one state of affairs for

nine years they admit the title of the Nowells. Under

another and later state of affairs, they complain that

the Nowells have fraudulently deprived them of their

property and demand a conveyance. They have con-

victed themselves out of their own mouths of inequita-

ble conduct. The maxim above quoted is one of the

many expressions of the desire of Chancery to aid only
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worthy claimants. The conduct of the Endicotts has

proved them to be anything but worthy claimants.

"In asking for relief against injustice arising from the

bad faith of his adversary, he must not be obnoxious

to the same imputation." Gentry v. Rogers, 40 Ala.

442, 448; Codman v. Horner, 18 Ves. Jr. 11. The

inconsistent conduct of complainants below is conclu-

sive of the speculative motive that is behind this

unjust suit, and also of the fact that an imposition is

hereby being practiced upon a Court of Equity. If

there existed in this suit no other reason for denying

to complainants below the relief asked, we maintain

that the iniquitous conduct of the Endicotts alone is

an amply sufficient reason to justify a Court of Equity

to deny the relief invoked of specific performance.

"If the defendant," said Plumer, V. C, "can show

any circumstances dehors, independent of the writing,

making it inequitable to interpose, for the purpose of

a specific performance, a Court of Equity, having

satisfactory information upon that subject, will not

interpose" (supra). We maintain we have shown that

those "inequitable circumstances" independent of the

contract (the existence of which as alleged we still

deny) are present in this case, and that the Court

have "satisfactory information upon that subject."

II. Appell.\nts' United States Patent is not

CHARGED WITH A TrUST.

Plaintiffs below pray that the Court decree:

" That defendant, Nowell Mining & Milling Company, a

corporation, holds said three mining claims under
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a patent from the United States of America, dated

December lo, 1902, in trust for the use and benefit of

said The Bemers' Bay Mining & MilHng Company."
{Tr. 24.)

We have shown that only the State can object to

the right of a' foreign corporation not having compUed
with the statutory requirements to hold real estate

within its limits {supra), and that the conveyance to

the Alaska Nowell Gold Mining Company by the

Nowell Mining & Milling Company passed a good

title {supra). And even if that were not so, we main-

tain that the decisions of the Supreme Court of the

United States sustain our contention that appellees

are not in a position and never have been with rela-

tion to the appellants or the United States Govern-

ment, the source of the patent title, to assert any

equitable interest in the patented property in ques-

tion.

The United States statute relating to the filing

of adverse claim against the application for a United

States patent is as follows:

"xVt the expiration of sixty days of publication

the claimant shall file his affidavit, showing that

the plat and notice have been posted in a con-

spicuous place on the claim during such period of

publication. If no adverse claim shall have been

filed with the register and the receiver of the

proper land office at the expiration of the sixty

days of publication, it shall be assumed that the

applicant is entitled to a patent, upon the pay-

ment to the proper officer of five dollars per acre,

and that no adverse claim exists; and thereafter,

no objection from third parties to the issuance

of a patent shall be heard, except it be shown
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that the apphcant has failed to comply with the

terms of this chapter."

Revised Statutes of the United States, sec.

2325-

"The proceedings by which the patent for a

mining claim is obtained are essentially in rem,

and are binding upon all the world, so far as any
unpresented adverse claim is concerned. They
are judicial. The publication and posting of

notice of the application for patent is a process

which brings all adverse claimants into Court, — a

summons to all persons whose interests may be

affected by the issuance of a patent to the tract

applied for, to appear and file their adverse

claims."

2 Lindley on Mines (2 Ed.), § 713 and
cases cited.

At § 719 the same writer says that "mortgages,

lienholders, and owners of equitable interests need

not adverse the patent application." At p. 1301:

" So with a contract of purchase, a lease, or any other

instrument which by act of the parties creates an

equitable right based upon the applicant's title.

Holders of this class of interests are not called upon to

adverse the patent application. The same rule should

apply to cases of trusts, express or resulting."

There was no "instrument" in this case "which

by act of the parties created an equitable right based

upon the applicant's title." The most that can be

said of intervener's case is that he had an equitable

right arising under a constructive trust. Appellants

deny that a constructive trust exists herein. How-

ever, all right to assert such equitable claim, if any,

has been lost by the expiration of the statutory period
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(supra). Granting that there may be equitable inter-

ests the owners of which need not adverse the patent

appHcation, a dihgent search of the authorities has

not enabled us to discover a single case holding that

an owner of an equitable claim by operation of law

that has not only become stale and outlawed by the

lapse of time (supra), but which has been waived by

acquiescence and acts showing ratification is per-

mitted to institute a suit to enforce a constructive

trust against the patentees more than three years after

the patent has been issued by the United States gov-

ernment.

The only case cited in Lindley on Mines, § 719, to

support the doctrine that owners of equitable inter-

ests need not adverse the patent application is that

of Murray v. Montana Lumber & Mfg. Co., 25 Mont.

14; 63 Pac. Rep. 719. In this case, at p. 21, the

Court said:

" Whenever one person wrongfully obtains title

to land which in equity and good conscience

belongs to another, whether it be done in good
faith or not, he is properly chargeable as trustee

for the benefit of such other person. The prin-

ciple applies to proceedings by which patent is

obtained from the United States, as well as to

the dealings between private individuals; and the

courts have readily exercised their equitable

powers to control and limit the operation of the

patent as between adverse claimants whenever

it has been made to appear that by a mistaken

application of the law to the facts of the case by
the officers of the land department the patent has

been issued to the wrong person, or when the

holder of the legal title under it has obtained it

by a fraud upon the rights of one who is entitled
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to it. Meyendorf v. Frohner, 3 Mont. 322; Her-

mocilla v. Hubbell, 89 Cal. 5, 26 Pac. 611; South

End Mining Co. v. Tinney, 22 Nev. 27, 35 Pac.

89; Bernier v. Bernier, 147 U. S. 242; Lindsay v.

Hawes, 2 Black, 554; Cornelius v. Kessel, 128 U. S.

456; and cases cited in Power v. 5/a, 24 Mont.

243, 61 Pac. 468. The party claiming to be the

rightful owner must show, of course, that he

stood in such a relation to the government at the

time the patent was issued that he was entitled

to demand it; but, when this has been made to

appear, the mere fact that the patent has been

issued to another in no way impairs his right to

be declared the owner."

Upon examination of the cases cited in the above

Montana case it will be found that the contest is

invariably between two claimants, the senior one of

which has "stood in such a relation to the government

(either as a pre-emptor, locator, or senior patentee),

at the time the patent was issued that he w^as entitled

to demand it." In other words, the cases in which a

patentee is declared to hold in trust for another are

where one senior rightful legal title prevails over a

junior legal title that has been acquired either through

an erroneous ruling of the Land Department or by

fraud practiced upon the Government by the junior

patentee to the damage of the senior patentee. And

herein lies the real significance and true meaning of

the courts when they say that "the party claiming

to be the rightful ow^ner must show, of course, that he

stood in such a relation to the government at the time the

patent was issued that he was entitled to demand it.''

It is perfectly plain that a senior patentee stands

in that relation to the government, and that he has

an "equitable" right to have the wrongful junior
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patentee declared a "trustee," and holding for the

use and benefit of the senior patentee. A proper and

correct understanding of the meaning of the courts

in their use of the terms "equitable" and "trustee"

can be arrived at only b}^ bearing in mind the situation

of the parties at the time of the issuance of the patents.

The case of Meyendorfer v. Frohner, 3 Mont. 282,

was that of a prior locator against a subsequent fraudu-

lent patentee. See remarks of the Court at p. 322.

In Hermocilla v. Hubbell, 89 Cal. 5, the locators con-

tested the patent; they were therefore in privity with

the United States. In South End Mining Co. v.

Tinney, 22 Nev. 19, a prior locator who had forfeited

his claim fraudulently acquired a patent which he was

held to hold in trust for a re-locator who had re-located

the ground prior to the issuance of the patent. In

Bernier v. Bernier, 147 U. S. 242, the contest was

between two patentees, the prior one of which was

held valid, and the second patentee was decreed to

convey to the prior patentee. In Lindsay v. Hawes,

2 Black, 554, a second patentee was decreed to convey

to the prior patentee. In Cornelius v. Kessler, 128

U. S. 456, a second patent was inadvertently issued

by the Land Office, and it was decreed that the second

patentee should convey to the first patentee.

In Power v. Sla, 24 Mont. 243 at 250, the Court

said: "It is incumbent on them to show such

facts as that it will appear therefrom that they

have connected themselves with the original

source of title in the government, and that their

rights are injuriously affected by the existence

I of the patent. They must show such equities

in themselves as will control the legal title in
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plaintiff's hands. (Foss v. Hinkell, 78 Cal. 158,

20 Pac. 393; Chapman v. Quinn, 56 Cal. 266;

South End Mining Co. v. Tinney, 22 Nev. 19,

35 Pac. 89; Hermocilla v. Hubbell, 89 Cal. 5, 26,

Pac. 611; Boggs V. Merced Mining Co., 14 Cal.

279; Fan Wyck V. Knevals, 106 U. S. 360; Smelt-

ing Co. V. Kemp, 104 U. S. 636; Moore v. Robbins,

96 U. S. 530; 5^^"^/ V. Smelting & Refining Co.,

106 U. S. 447; Johnson v. Towsley, 80 U. S. (13

Wall.) 72; Sparks v. Pierce, 115 U. S. 408; Deffe-

back V. Hawke, 115 U. S. 392.) Making the state-

ment in another form, the defendants stand in no
attitude to question the title of plaintiffs unless

by their allegations they present facts showing
not only that at the time the patent was issued

to plaintiffs they (plaintiffs) were not entitled

to it by reason of their failure to perform the con-

ditions required by law, but also that they them-
selves have performed all the conditions necessary

to entitle them to demand a patent from the

government."

The phrases "that they have connected them-

selves with the original source of title in the govern-

ment," and "that they themselves have performed all

the conditions necessar}^ to entitle them to demand

a patent from the government," are significant and

bear us out in our contention that complainant com-

pany and intervener are not in a position to assert

any title of an equitable nature in or to the property

in controversy.

In Foss V. Hinkle, 78 Cal. 158, 20 Pac. Rep. 393,

it was held that a settlement by pre-emption gives to

the pre-emptor such privity with the Government of

the United States that he may attack a void patent

for the land. In Chapman v. Quinn, 56 Cal. 266,

defendant settled on the land pending a legal contest
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as to the validity of the patent. In an action brought

by the patentee to recover the land it was Held, that

defendant had shown no right to contest the patent.

See text of case at pp. 273, 274. South End Mining

Co. V. Tinney, and Hermocilla v. Hubbell, have already

been noticed above. See also Boggs v. Merced Mining

Co., 14 Cal. 279 at 363, 364. In Van Wyck v. Knevals,

106 U. S. 360, land was granted to a railroad, after

which a party received a patent for a part and it was

Held, that the patentee should execute a conveyance

to the railroad. The point decided in Smelting Co. y.

Kemp, 104 U. S. 636, is not pertinent to this suit. In

Moore v. Rohhins, 96 U. S. 530, a purchaser at the

public sales of public lands was held to possess para-

mount title as against a pre-emptor who had failed

to make the required proof and payment. The point

decided in Steel v. Smelting & Refining Co., 106 U. S.

447, is not pertinent to this suit. In Johnson v.

Towsley, 80 U. S. (13 Wall.) 72, it was a contest between

two patentees, and it was held in favor of the first

patentee. Sparks v. Pierce, 115 U. S. 408, was the

case of an occupant of land as a town lot without any

title thereto, contesting, on the ground of occupation,

the mining patent title of a subsequent locator of the

same ground as a placer mine. It was Held, that the

patent title was paramount, and that to entitle a

party to relief against a patent derived from the

Government, he must show a better right to the land

than the patentee. In Deffehack v. Hawke, 115 U. S.

392, it was a contest between a patentee and a disseisor

who had entered on the land between the application

for the patent and payment of the Government price,
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and the issuance of the patent to the patentee, and

the title of the patentee was upheld .

These authorities sustain our contention, that the

"equitable" title the courts have in mind when they

speak of a patent being held in "trust" for another is

in reality a "legal" title which is held either in abey-

ance or has been erroneously issued to some other

person, owing to a mistake or inadvertence of the

Land Office or by means of a fraud practiced upon it

by the junior patentee. It is submitted that the stale

and debarred equitable claim attempted to be set up

in this suit, even had it been proved by a sufficiency

of evidence and the conduct of complainant company

and intervener had been uniformly consistent with a

claim of right and title, would not come within the

rule as laid down by the Supreme Court of the United

States governing cases of patent titles.

It would seem to be needless to cite further

authorities on this point, but a more extended examina-

tion of the decisions of the Supreme Court has re-

inforced us in our contention.

In U. S. V. Hughes, ii How. 552, a pre-emptor

was held to hold a superior title to a patentee who

had obtained the patent with notice of the pre-emptor 's

prior title. The same was held in Hughes v. U. S.,

4 Wall. 232. In Stark v. Starrs, 6 Wall. 402, it was a

contest between a title under a patent issued to the

City of Portland, but conferring no title to the land

and a title derived from the United States Govern-

ment, and it was Held, that the U. S. patent should

prevail. The case of Garland v. Winn, 20 How. 6,
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cited in Stark v. Starrs, supra, was that of a senior

patent having been set aside because of false swear-

ing and a second patent issued in consequence

of this fraud practiced upon the Land Office. It was
Held, that the second patent inured to the benefit of

the senior patentee. In Lytle v. Arkansas, 22 How.

192, a fraudulent pre-emptor attempted to set up an

equity against a prior patentee and it was held that

the bill was properl}^ dismissed. In Silver v. Ladd,

7 Wall. 219, the first patent was wrongfully set aside,

and the second patentee was held to hold the title for

the benefit of the first patentee. Bokall v. Dilla, 114

U. S. 47 at 50, held that "to charge the holder of the

legal title to land under a patent of the United States,

as a trustee of another, and to compel him to transfer

the title, the claimant must present such a case as will

show that he himself was entitled to the patent from

the Government, and that in consequence of erroneous

rulings of the officers of the Land Department upon

the law applicable to the facts found, it was refused to

him. It is not sufficient to show that there may have

been error in adjudging the title to the patentee. It

must appear that by the law properly administered

the title should have been awarded to the claimant.

Smelting Co. v. Kemp, 104 U. S. 636, 647; Boggs v.

Merced Mining Co., 14 Cal. 279, 363." In this case

last cited there was a contest between a patentee and

one who claimed as pre-emptor. Held, that the pre-

emptor had not shown himself to be within the rule

that by the law properly administered the title should

have been awarded to claimant in order to enforce his

equitable claim.
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See also Minnesota v. Bachelder, i Wall. 109;

Champion Mining Co. v. Alining Co., 75 Cal. 78, cited

and approved in Last Chance Mining v. Tyler Mining

Co., 9 C. C. A. 613 at 621. In Cunningham v. Ashley,

14 How. 377, a valid pre-emption prevailed against a

patent founded upon void entries. In Barnard v. Ash-

ley, 18 How. 43, it was a contest between two patentees,

one of which had been improperly issued owing to

false affidavits, and it was held for the valid patent.

The following citation is a clear statement of the

doctrine contended for:

"To entitle a party to relief against a patent of

the government, he must show a better right to

the land than the patentee, such as in law should

have been respected by the officers of the Land
Department, and being respected, would have
given him the patent. It is not sufficient to show
that the patentee ought not to have received the

patent. It must affirmatively appear that the

claimant was entitled to it, and that, in conse-

quence of erroneous rulings of those officers on the

facts existing, it was denied to him. Bohall v.

Dilla, 114 U. S. 47, 51."

Sparks V. Pierce, 115 U. S. 408 at 413.

In Gwillim v. Donnellan, 115 U. S. 45, a locator

of a mining claim failed to adverse the applica-

tion for a patent made subsequently to the loca-

tion and it was held that by failing to adverse

the application for a patent the locator had lost

his location and that the part of his location not
covered by the patent was again open to re-loca-

tion. At p. 50 the Court said: "To entitle the

plaintiff to recover in this suit, therefore, it was
incumbent on him to show that he was the owner
of a valid and subsisting location of the lands in
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dispute, superior in right to that of defendants.
His location must be one which entitles him to
possession against the United States, as well as
against another claimant. If it is not valid as
against the one, it is not as against the other. .

He must establish a possessory title in himself,
good as against everybod3\"

In this last case it is to be noticed that a bona

fide locator lost his claim owing to his failure to adverse

the application for a patent. Surely it cannot be

argued that complainant and intervener in this suit

stand in a better position than a bona fide locator.

Much is said in these cases about legal and equi-

table titles, trustees, cestuis que trustent, decreeing a

conveyance of land which in equity belongs to another,

etc., which expressions if taken alone might be inter-

preted to mean that it were permissible to assert all

kinds of equitable claims against a patent title, but

when taken with the context and in connection with

the facts under which the cases have arisen it will be

found that the courts have had a certain class of

equitable claims in mind, a class of equitable claims

or rights which are, so to speak, quasi legal titles, as,

for example, that of a senior patent, cancelled by mis-

take, as against a junior patent issued subsequently

to the cancellation of the senior patent, or of the law-

ful possession of a pre-emptor or locator as against a

patent obtained with notice of the prior rights. The

soundness of this doctrine is beyond question, it being

based upon well-settled principles of equity jurispru-

dence. But in no case have we discovered a principle

of law^ or equity permitting a mere unproved, stale,

debarred constructive trust as exists in this suit to
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prevail over a United States patent lawfully and

properly acquired.

It is respectfull}'' submitted that the decisions of

the Supreme Court of the United States on this point

uniformly support our contention that appellees have

not shown their right to demand a conveyance of the

patented mining claims in question. They have not

shown a "better right to the land than the patentee."

"It does not affirmatively appear that claimant was

entitled to it." Or that "in consequence of the

erroneous rulings of the officers of the Land Depart-

ment on the facts existing, it was denied to them."

They have not shown their right to seek a decree of

specific performance of unpatented mining claims to

say nothing of mining claims held under patent title

from the National Government, which the Court said

in U. S. V. Stone, 2 Wall. 525, "is the highest evidence

of title." In Smelting Co. v. Kemp, 104 U. S. 636

at 640, the Court said :
" It is this unassailable character

which gives to it its chief, indeed its only, value, as a

means of quieting its possessor in the enjoyment of

the land it embraces." Should this alleged equitable

claim of appellees be decreed paramount to the U. S.

patent title of the Alaska Nowell Gold Mining Com-

panv, it would in effect be equivalent to a judicial

declaration that the transfer of title by and from the

National Government to its patentee is not the
'

' highest

evidence of title," and that the legislative act of Con-

gress creating patents, and the means by which they

are acquired, are inoperative to "quiet titles," but are,

on the contrary, a prolific source of litigious contro-

versies. It would nullify the statutory provision of
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the National Congress and extinguish all value and

security of a Government patent as a muniment of

title. A patent would thereby be rendered less secure

to its possessor than the title acquired by the adverse

possession of a mere disseisor.

The validity of this patent is attacked, but it

is submitted that the validity of a patent cannot be

assailed collaterally. A patent perfect on its face

cannot be avoided collaterally. Polk v. Wendell,

9 Cranch, 98, 99; U. S. v. Stone, 2 Wall. 535, 536;

Mowry v. Whitney, 14 Wall, at 441; French v. Fyan,

93 U. S. 169, 173; U. S. V, San Jacinto Tin Co., 125

U. S. 281; U. S. V. Bell Telephone Co., 128 U. S. 364;

Michigan Land & Lumber Co. v. Rust, 168 U. S. 589,

593, and cases; McCormick Machine Co. v. Aultman,

169 U. S. 606, 609 and cases; State v. Batchelder, 5 Minn.

223, 237, 238 and cases.

It is difficult to see what benefit can accrue to

plaintiffs below in attacking the validity of this patent

or by establishing as void the conveyance of the

property in question to the Alaska Nowell Gold Mining

Company. A decree annulling the patent title would

leave the Nowells where they were before they received

the patent as their right of possession, being derived

from the original locators, is beyond dispute. A
decree declaring the conveyance to the Alaska Nowell

Gold Mining Company void could not affect the

Nowells adversely. A Government patent is a muni-

ment of title capable of being held in trust for another.

It is not an evanescent thing, coming into existence

or vanishing at will. Should the said conveyance be

held void, the trust would result to its creator, and
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should the grantor or creator be held incapable to

hold the patent title, the patent title would not dis-

appear and become as nothing, but it would revert

either to the beneficiaries for whom the company (The

Nowell Mining & Milling Company) was holding it

in trust or on the principle that Equity will not allow

a trust to fail for want of a trustee, a new trustee would

be named to hold for the beneficiaries, herein the

Nowells, since the cestuis que trustent are everything

in Equity and the trustee as nothing.

It is impossible to hold that the Nowell companies

are mere volunteers. There is no question but that

the Nowells sold these properties to the companies.

They transferred an estate in fee simple to the corpora-

tions and received in consideration thereof an equitable

interest in the corporation. There was an entire

change in the kinds of estates, i.e. from a legal estate

to an equitable estate. Such a transaction is a sale

and has been so decided. The doctrine is so clear

and well settled that it is not necessary to cite authori-

ties, and especially so as the point is of minor im-

portance in comparison with the weighty reasons that

exist herein in support of appellants' contention that

the bill should have been dismissed below for want

of equity.

It is submitted that the Court below erred in that

part of the eighth finding of fact as set forth in para-

graph No. 8 of the assignment of errors. It is sub-

mitted that the evidence proved that the payments for

the Johnson Group were not completed until the year

1898 {Tr. 358), under which circumstances it is incon-

ceivable that Willis E. Nowell had more than an
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equitable estate in the said property prior to 1898.

The text of the memorandum of decision itself dis-

closes the fact that the Court below must have been

of the same opinion {Tr. 84), where the Court said:

"The evidence discloses no other interest in the

properties, and, aside from the testimony of Willis

E. Nowell, that he did not complete his payments

thereon until 1898, there is nothing to show that he

was not then the sole owner of the equitable title to

the claims." Again at Tr. 91, the Court said: " Nowell

had the ability to carry out his part of the contract,

for through his power of attorney from Willis E.

Nowell, who then held the equitable title in the Johnson

Group which he could convey, he was in a position to

place the Berners Bay Company in the possession of

Willis E. Nowell's title, which might thereafter be

ripened into a title in fee.'' It is submitted that if the

word "owner" was meant to include the "legal" title,

which it naturally must, the finding of fact on this

point was clearly erroneous and contradicts the plain

meaning of the text of the decision itself.

12. In Conclusion.

It is submitted that we have shown that appel-

lants are entitled to a reversal of the decree of the

Court below for the following reasons:

First. For the adverse, notorious, uninterrupted

possession of the property in question for a period of

time exceeding that required by the Alaska Civil Code,

Title II., Ch. 100, sec. 1042.
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Secojid. For the absolute and entire failure of

complainant and intervener to prove the fraudulent

acts alleged in the pleadings.

Third. For the absolute and entire failure to

prove the contract with the company as alleged.

Fourth. For the ininning of the Statute of Limi-

tations against the company and intervener as a bar

against the constructive trust that is attempted to be

set up.

Fifth. For gross, inexcusable and unexcused

laches of which complainant company and intervener

have been guilty.

Sixth. For the inequitable and oppressive con-

sequences that would result from a specific perform-

ance of the alleged contract.

Seventh. For many 3'ears of acquiescence by the

company, its officers and stockholders in the contract

that was in fact made with the company.

Eighth. For man}^ acts of express ratification by

the company, its officers and stockholders of the con-

tract that w^as in fact made with the company.

Ninth. For the failure to show a right to invoke

the aid of a Court of Equity owing to the intra vires

character of the contract as actually made.

Tenth. For the reason that intervener had an

adequate remedy at law, had he shown any right of

action at all.

Eleventh. For a failure b}^ intervener to show a

right as a stockholder to be made a party to this suit.
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Twelfth. For the inequitable, speculative and in-

consistent conduct of Henry Endicott, as intervener,

and the Endicotts as stockholders.

Thirteenth. For the plainly speculative spirit and

bad faith in which this suit is brought.

Fourteenth. For the failure to adverse the patent

application of the Nowell Mining & Milling Company

as required by Sec. 2325 of the Revised Statutes of

the United States.

Fifteenth. For a failure to show a right to have

appellants declared to hold the U. S. patent in trust

for the use and benefit of complainant company.

Sixteenth. For want of equity in every other

respect.

Seventeenth. For the erroneous findings of fact,

conclusions of law, and refusals to rule as requested

by defendants by the Court below, as set forth and

specified in the assignment of errors.

In Goldsmith V. Elwert, 31 Oregon, 539, 543, it was

said:

*

' A decree in a suit must correspond with the

allegations of the pleadings, and that, when it is

predicated upon findings made from evidence

which is not relevant to the issue, the decree can-

not be upheld. Bender v. Bender, 14 Oregon, 353;
Woodward v. Oregon Ry. & Nav. Co., 18 Oregon,

289; Knahtla v. Oregon Short Line Ry. Co., 21

Oregon, 136."

It is submitted that the decree of the Court below

is predicated upon findings made from evidence which

is not relevant to the issue and admitted against ob-
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jections of defendants below. The trial court, time

and again, ruled against evidence offered by plaintiffs as

not being the "best evidence " and then in its memo-

randum of decision and conclusions of fact and law fails

to consider the "best evidence " and decides the case

upon the "next best evidence," or irrelevant evidence.

The following citation from a decision by an able

court is pertinent to the facts and issue of this present

appeal.

In Wilson v. Wilson, 41 Oregon, 459 at 463, Mr.

Justice Wolverton, speaking for the court, said:
" Several conditions may combine to render a
claim or demand stale in equity. If by laches

and delay of the complainant it has become
doubtful whether the adverse parties can com-
mand the evidence necessary to a fair presenta-

tion of the case on their part, or if it appears
that they have been deprived of any such
advantages they might have had if the claim
had been seasonably insisted upon, or before it

became antiquated, or if they be subjected to

any hardship that might have been avoided by
reasonably prompt proceedings, a court of equity
will not interfere to give relief, but will remain
passive;

"

For the reasons herein stated, it is respectfully

submitted that the decree of specific performance

appealed from should be reversed.

GEORGE M. NOWELL,

Attorney for Willis E. Nowell.

one of the Appellants.
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